

















CASES 


ARGUED AND DETERMINED 


THE SUPREME COURT 


oF 


THE STATE OF MISSOURI. 


JANUARY TERM, 1874, AT JEFFERSON CITY. 





Strate or Mussovrt, Defendant in Error, vs. Bens. Jones, 
Plaintiff in Error. 


1, Practice, criminal—Evidence—Confessions.—In order that a confession may 
be received in a criminal case, it must be voluntary; it will be excluded, if it 
was induced by a promise of benefit or favor, threats of intimidation or disfavor, 
by a person having authority in the matter. 

. Practice, eriminal—Confessions—Admissibility of.—When a confession has 
onee been obtained by means of hope or fear, subsequent confessions are 
presumed to come from the same motive, and are inadmissible, unless it is 
shown that the original motives have ceased to operate. 

. Practice, criminal—Confessions—Artifice.—Confessions are not inadmissible 
bevause produced by artifice ; e.g by persuading the prisoner, that his accom. 
plices were in custody, or that they had divulged the facts relative to the 
crime. 


tw 


Error to Cole Circuit Court. 


E. L. King § Bro., for Plaintiff in Error. 


I. The confession of the defendant was inadmissible in evi- 
dence. (State vs. Brockman, 46 Mo., 566.) 


J. R. Edwards, for Defendant in Error. 


Waaner, Judge, delivered the opinion of the court. 
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The only question at all important to be considered in this 
ease is, whether the confession made by the defendant was 
properly admitted in evidence against him. From the record 
it appears, that the defendant, with several others, was in- 
dicted for killing one Hildebrand in Moniteau County. 

A short time after the commission of the murderous act, 
the defendant was arrested in Miller County. He denied all 
knowledge of the crime, and the party, in whose possession 
he was, hung him twice by the neck, and extorted a state- 
ment from him in regard to the murder. He was then taken 
back to Moniteau County, and when he arrived in California, 
the county seat of that county, and whilst he was sitting on 
his horse, one Hickox went up to him and shook hands with 
him, and told him that he was sorry to see him in the fix that 
he was in. The prisoner said that he had done nothing. 
Hickox then told him that he was afraid he was in a very bad 
fix, because Blankenship (who was alleged to be a participator 
in the crime) had said, that the prisoner and two other men 
had come to his house, and forced him to pilot them through 
the prairie to Hildebrand’s house, and therefore the prisoner 
must be the murderer. The prisoner then asked Hickox, did 
he say that? And Hickox replied, that he did, and that he, 
the prisoner, must know whether it was true or not. The 
parties then separated, and afterwards the prisoner sent for 
Hickox to come and see him in the back room of a store-house, 
where he was confined. He then said to Hickox, that Blanken- 
ship had betrayed them, that he had made up his mind to tell 
the whole thing, and he then made a detailed confession of all 
the facts relating to the murder. 

Before a confession can be received in evidence in a criminal 
case, it must be shown that it was voluntary. And a promise 
of benefit or favor, or threat of intimidation or disfavor, held 
out by the person having authority in the matter, will be 
sufticient to exclude a confession, made in consequence of 
such inducement, either of hope or fear. (State vs. Brockman 
46 Mo., 566.) 

In this case, Hickox, the person to whom the confession 
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was made, was a private citizen, had no authority in the mat- 
ter, nor does it appear that any threats or inducements were 
held out from any source to obtain the confession. It is true, 
that on the preceding day the prisoner had been brutally 
treated ; but that had been done by a different party, and it is 
not shown, that any of them were present exerting any 
influence when the confession to Hickox was made. 

Where a‘confession has once been obtained by means of 
hope or fear, confessions subsequently made are presumed to 
come from the same motive; and, if it is not shown that the 
original influences have ceased to operate, they are inadmis- 
sible. (1 Whart. Crim. Law, § 594; Roscoe Crim. Ev., 45; 
Peter vs. The State, 4 Smed. & Mar., 31; Comm. vs. Harman, 
4 Penn., 269; Van Buren vs. State, 24 Miss., 512.) 

The cases above cited show, that in each instance the pris- 
oners were intimidated, and under the influence of threats 
made the confessions before the magistrate when they were 
being examined, and the subsequent confessions were made 
before the same magistrates upon the basis of the first ones. 
As the magistrates were persons in authority, and were 
regarded as having the prisoners in their power, it would 
be necessary to show, that the fear, under which the first con- 
fession was made, had ceased before the second one could be re- 
ceived. The presumption would be, that under all the sur- 
roundings it was not voluntarily made, and that presumption 
would have to be removed by evidence. I can find no an- 
thority, however, for the rejection of the confession in the 
ease now under consideragion. It was not made to any of 
the parties who had prevfously been guilty of inflicting the 
outrage on the prisoner. It was made without solicitation, 
and without any inducement being held out, after the pris- 
oner had considered the matter and come to the determination 
to make a full disclosure. Hickox had no authority or power 
in the case, and was incapable of rendering any favor or relief 
by virtue of official position. Of all this the defendant was 
well aware, and nothing was said to him to produce a contrary 
belief. THewas impressed with the idea, that Blankenship had 
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betrayed him, and therefore he considered that he might as 
well tell the whole truth. Whether Blankenship had made 
the disclosure and exposed the crime, is of no importance. 

Had it been a mere artifice, the case would not bé altered 3 
as no objection can be taken because the confession was 
made under a mistaken supposition, that some of the 
defendant’s accomplices were in custody, or that they had 
divulged the facts in relation to the crime, and this would be 
so. even though the suppositions were created by artifice, with 
a view to obtain the confession. (1 Whart. Crim. Law, § 691 ; 
Roscoe’s Crim, Ev., 47; R. vs. Burley, 2 Stark. Ev., 12 n.; 1 
Phil. Ev., 164; 2 Russ. Cr., 845.) 

Under every view that we have been able to take of the 
ease, the confession seems to have been entirely voluntary. 
It was made without any threats, fears or hopes. Not only 
so, but it was made without solicitation emanating from any 
source. The prisoner sent for Hickox, asked for the inter- 
view, and said that, after thinking over the matter, he had 
concluded to divulge the whole truth. There is here an utter 
absence of all the tests which would warrant the exclusion of 
the confession. I think it was properly admissible in evi- 
dence, and that the court did not err in permitting it to be re- 
ceived. 

The prisoner was convicted of murder in the second de- 
gree, and sentenced to the penitentiary, and the judgment of 
the court below is affirmed. The other judges concur. 
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Micnart Wack, Plaintiff in Error vs. Atrrep Stevenson, 
James W. Sparks, Roperr Carpenter anp Leronipas W. 
Scorr, Defendants in Error. . 

. Sheriff's deeds —Recitals—Judgments—Executions.—A sheriffs deed set 
out fully certain judgments, and also set out certain executions, but failed to 


— 


couple the executions with the judgments, but the names of the parties and 
the amounts, as set out, were identical. He/d, that it was inferrable that the 
executions were on these judgments, and that such omissions are not fatal to the 
deed, inasmuch as they could mislead no one. 

ol—VOoL. Liv. 
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2. Sheriff's salesmExvcentions, expiration of —Venditioni exponas.—A sale 
by a sheriff under a venditiont exponas on an execution, which may have 


expired, is void. | 
Error to Lafayette Circuit Court. 
H. C. Wallace and Henry Flanigan, for Plaintiff in 
Error. 


I. This sheriffs deed shows that it was made in consumma- 





tion of asale made under a several execution in the uature of 
a venditioné exponas, issued under the act relative to exeeu- 
tions, approved March 3rd, 1863. 

Il. The recitals in this sheriff's deed show authority to 
sell, and that the sale was made sabstantially according to law, 
which is all that the law requires. (Wagn. Stat., 612, $54; 
Stewart vs. Severance, 43 Mo., 322; Carpenter vs. King, 42 
Mo., 219; Buchanan vs. Tracy, 45 Mo., 437; Samuels vs. 
Shelton, 48 Mo., 444; Porter vs. Mariner, 50 Mo., 364; 
McCormick vs. Fitzmorris, 39 Mo., 24; Reed vs., Austin, 9 
Mo., 722; Landes vs. Perkins, 12 Mo., 238; Carson vs. Walk- 
rr, 16 Mo., 68; Waddell vs. Williams, 50 Mo., 216; Per- 
kins vs. Dibble, 10 Ohio, 433; Sneed vs. Reardon, 1 Mar. 
(Ky.1, 217; Natchez vs. Minor, 10 Sm. & Mar.. 246; 
Hardy vs. Heard, 15 Ark., 184; MeDonald vs. Grone- 
feld, 45 Mo., 28; Wood vs. Messerly, 46 Mo., 255.) 


W. D. Bush, with Ryland §& Son, and X. Ryland, tor 


Detendants in Error. 








— 


I. The sheritf’s deed failed to recite facts which the statute 
retires shall be recited in such a deed. (Wagn. Stat., 612, $3 54 
57; 36 Mo, 115; 37 Mo., 194.) 

Il. It does not recite the date of the exeention under which 
levy was made. (6 Mo., 361; 9 Mo., 718; 46 Mo., 432; 45 
Mo., 28; 18 Mo., 550; 47 Mo., 356; 36 Mo., 115; 1 Mo., 
3635; 1 Mo., 518.) 


X. Rylan/, for Defendants in Error, 





I. Thedeed did not show that the levies were made under 


executions subsisting in force at the date of said levies. It dves 
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not appear from what judgments they were issued ; the date of 
the judgments is not given, nor of the executions under which 
they pretended to make said levies, and even if said levies 
were valid when made, not being kept alive by law, they 
were not revived by the executions issued on the 11th of April 
1864, under which the sale was made. (Wagn. Stat., 612, § 54; 
Tanner vs. Stine, 18 Mo., 580; Lackey vs. Lubke, 36 Mo., 115; 
Bank of Missouri vs. Bray, 37 Mo., 194; Turner vs. Keller, 
88 Mo., 332; Stewart vs. Severance, 43 Mo., 322; McDonald 
vs. Gronefeld, 45 Mo., 28.) 


Napron, Judge, delivered the opinion of the court. 


The only question in this case is the sufficiency of a sheriff's 
deed. The deed was offered in evidence by the plaintiff, and 
being excluded by the court, he took a non-suit with leave to 
move to set itaside. It is useless to set out the petition or 
the answers, as nothing was determined in regard to the mer- 
its of the case, and the plaintiff, having purchased from the 
purchaser at the sheriffs sale, evidently had no case, if the 
deed of the sheriff to his grantor was invalid. The only mat- 
ter therefore to.be decided is the validity of this deed, which 
is as follows: 

“To all whom these presents shall come, I, Jacob A. Price, 
as sheriff of Lafayette county, send greeting: Know ye, that 
whereas Coleman Jeffries and Sarah A. Jeffries on the 9th day 
of November, 1860, recovered a judgment against Alfred Ste- 
venson, William 8S. Renick and James §. Reeves, in the Cir- 
cuit Court of Saline county, Missouri, for the sum of $956.04 
for debt and damages and also for costs, and that whereas Wil- 
liam H. Trigg, on the eighth day of November, 1860, re- 
covered a judgment against W.S. Renick, John D. Reeves, Al- 
fred Stevenson and James T. Reeves in the Circuit Court of 
Saline county, Missouri, for the sum of $1,671.08, for debt and 
damages and also for costs, and whereas heretofore certain 
writs of execution were issued from the Clerk’s office of said 
county aforesaid, one in favor of Coleman Jeffries and Sarah A. 
Jeffries, and against Alfred Stevenson, W. S. Ttenick and 
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James T. Reeves, and the other in favor of W. H. Trigg and 
against W. 8. Renick, John D. Reeves and Alfred Steven- 
son and James F, Reeves, and directed to the sheriff of La- 
fayette county, commanding said sheriff that of the goods, 
and chattels and real estate of the defendant, Alfred Steven- 
son, he should cause to be made the debts and damages and 
costs aforesaid, and to satisfy said executions; and whereas 
Gabriel M. Jacques, the then sheriff of Lafayette county, lev- 
ied upon the following real estate (here it is described) on 
the fourteenth day of November, 1860, for one execution in 
favor of the said C. and S. A. Jeffries aforesaid, and levied 
upon the same real estate on the fourth day of January, 1861. 
on the execution in favor of W. H. Trigg, and said exeentions 
having been returned unsatistied by the then sheriff of Lafay- 
ette county; and whereas, afterwards, to-wit: said land was 
Jevied on by Jacob A. Price, sheriff of Lafayette county, to 
wit: (here the land is deseribed) on the seventh day of De- 
cember, 1865, in satisfuction of an execution of the said C. and 
§. A. Jeffries aforesaid; and whereas, afterwards, to-wit : 
on the eleventh day of April, 1864, two writs of execution 
bearing said date were issued from the Clerk’s office of said 
Cirenit Court aforesaid, the one in favor of Coleman Jeffries 
and Sarah A. Jeffries and against said Alfred Stevenson W. S. 
Renick and James F. Reeves, and the other in favor of Wm. R 
Trigg and against W.S. Renick, John D. Reeves, and Alfred 
Stevenson and James T. Reeves, directed to the sheriff of-La- 
fayette county, commanding him, that of the goods and chat- 
tels and real estateof said defendant, Alfred Stevenson, here- 
tofore levied upon by J. M. Jacques, late sheriff of Lafayette 
county, and by said Jacob A. Price on the 7th of December, 
1863, he canse to be made the debt and damages and costs 
aforesaid, and to have the same before the Judge of said court 
on the 9th day of May, 1864; and whereas I, the said sheriff, 
did advertise said real estate, etc.” 

As no objection is made to the remaining portion of this 
deed, it is unnecessary to insert it. 

There are the usnal statements of the time and place of 
sale, the advertisement, notice ete. 
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Our statute requires the deed to recite the names of the 
parties to the execution, the date when issued, the date of 
the judgment, order or decree, and other particulars, as reci- 
ted in the execution; also a description of the property, the 
time, place and manner of the sale. 

There are no objections in this case to the description of the 
property, nor to. the statement concerning the time, place and 
manner of the sale. 

The two principal objections to the deed are: First, that 
the judgments, on which the original execution issued, are 
not stated, or rather that the orignal executions are not connect- 
ed with any judgment at all, and second; that the dates of 
the original executions are not given, and therefore it cannot 
be seen whether they were valid, subsisting executions. 

The first objection is literally sustained. The sheriff does 
not state that the executions he recites were on the judgments 
he recites; but it is very clear that he means this, for the 
names of the parties to the judgments and executions are 
identical. It is not stated, that the executions were on these 
judgments in so many words, but it was clearly inferrable, and 
the judgments are set out and the parties to them and their 
date, and the amount of the judgments. 

The omission to state, that the executions were on the 
judgments recited, could mislead no one, and is not therefore 
regarded as fatal to the deed. 

The failure of the sheriff, to state in his deed the date of the 
executions recited, is a more serious objection. If the sale had 
been made under such executions, it would have been fatal. 
But inthis case the sale was not made under the executions 
whose date is not given. The sale was under a vendition? ex- 
ponas, the date of which is given; but if the executions, on 
which the venditiont exponas was based, might have expired, 
the sale of course would be void. 

3ut the levies made on the original executions were made 
in November, 1860, and Jannary, 1861, and the date of the 
judgments show, that such levies could not have been on exe- 
cutions that had expired. The judgments were obtained in 
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November, 1860. The sale was made in 1864, and evidently 
was based on the Act of March 3rd, 1863, which was constrned 
by this court in the case of Turner vs. Keller, 38 Mo., 332, 
° , ? 
The judgment will be reversed, and the cause remanded. 
T) t] ay Ji lees ’ , 
ne other Judges concur. 
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James Lb. Cour, Respondent, vs. Josnva LaDvr, Appellant. 
1, Evidence—Res geste—Possession—Delivery—Statements.—The statements of 
one in possession of personal property, when delivering it to another, are ad- 
missible in evidence as a part of the res geste and explanatory of the transac- 
tion. 
Appeal from Henry County Court of Common Pleas. 
LaDue § Fyke, for Appellant. 


I. Sherman had sold this property to this appellant, prior to 
his conversation with Savage. The ex parte statements of a 
vendor of personal property, after the sale and transfer, do 
not bind the vendee. 35 (Mo., 202; 16 Mo., 242; Wilson 
vs. Woodruff, 5 Mo., 40.) 


McBeth §& Price, for Respondent. 


I. Sherman’s statements to Savage tend to show possession 
in himself, and that he was even then offering it for sale. 


Avams, Judge, delivered the opinion of the court. 


This was an action of replevin for a large ticket wagon. The 
plaintiff claimed as purchaser at sheriff's sale on an exe- 
cution against one O. M. Sherman, and the defendant claimed 
title by virtue of a prior unrecorded mortgage for a debt due 
from said Sherman. 

The material issue tried below was, whether the defendant 
took and retained possession of the wagon at the time he re- 
ceived the unrecorded mortgage. Each party gave evidence 
endeavoring to prove his theory of the case. One of plain- 
tiff's witnesses testified, in effect, that Sherman left Clinton, 
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where he lived, and, at the time he left he had the wagon in 
dispute in his possession, and delivered the same with another 
wagon to witness to keep, and directed him to sell them ; that 
witness took possession and sold one of the wagons, and the 
wagon in dispute was afterwards levied on by the sheriff. 

The defendant objected to what Sherman told the witness 
about selling the wagon, &c. But the court overruled the 
objection, and the defendant excepted. 

The case was submitted to the court, and no declarations of 
law were asked or given. The court found for the plaintiff, 
and entered judgment in his favor. The defendant filed a 
motion for a new trial, which was overruled. 

The only material point is, whether the statement made by 
Sherman, when he delivered the wagon to the witness, was 
proper evidence. It was objected to as tending to impair the 
titie held by thedefendant by virtue of the unrecorded mort- 
gage. But this evidence had no reference to the title ¢reated 
by the mortgage. Sherman had or assumed to have the ac- 
tual possession of the wagon, and, in delivering it to the wit- 
ness, made the statement in question. It was a part of the 
res geste, and explanatory of the transaction between him 
and the witness, and as such proper evidence. A mere deliv- 
ery of the wagon without stating the purpose would have 
been utterly senseless. 

On the question of possession the evidence was conflicting, 
There was sufficient however to support the verdict, and we 
are not at liberty to disturb it. 


Let the judgment be affirmed. The other judges concur. 
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Exiza Foster anp Witu1am A. Foster, her husband, Appel 
lants, vs. Roperr Kiamons anp Nancy Hannan Kinmwons, 


2 See 


Respondents. ' 


1, Equity—Contracts—Certainty—Specifie performance-—A Court of Equity 
wil not decree the specific performance of a contract, unless it is establisied 
with reasonable certainty, having regard to its subject matter and to the ci: 


cumstances under which, and with regard to which, it was entered into. 





edppeal from Greene Circuit Court. 
James F. Hardin, tor Appellants. 


I, Evidence ean only be excluded for incompetence or 
irrelevance. 

II. Where there is any evidence tending to prove the facts 
there must be a finding on the evidence. (The other points 
made are necessarily omitted not being considered by the 
court.) 








See 


Nathan Bray, for Respondents. 


I. This contract being within the statute of frands, every 
material fact in the petition in relation to the gift, and its 
terms, acceptance, and the possession, and improvements, 
under that gift must be proved so as to leave no room tor 
reasonable doubt as to the facts relied on. (Johnson vs. Quarles, 
46 Mo., 423; Baker vs. Vining, 30 Me., 121; Malin vs. Malin, 
1 Wend., 625; Sewell vs. Baxter, 2 Md. Ch., 447; Hollida 
vs. Shoop, 4 Md., 465; Bovd vs. McLean, 1 Johns. Ch., 552; 
Enos vs. Hunter, 9 [Il., 211; 1 Sto. Eq. Jur., § 753.) 

Il. In such cases it is a proper practice to move to exclude 
the evidence and dismiss the bill. 

IIl. There was no sufficient proof as to the identity of the 


land. 


Vortes, Judge, delivered the opinion of the court. 
Se; } 





This action was brought in the Lawrence Circuit Court, 





and atterwards moved to the Green Circuit Court by a change 
.of the venue. 

r . on ] ‘ ‘ " ys . 

The action was brought to compel the specific performance 
of a parol gift of land, on the ground of part performance by 
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the delivery of possession and valuable improvements made 
ou the land. ; 

The action was originally brought by the plaintiff, Eliza 
Kimmons, who afterwards intermarried with William 8. Fos- 
ter, after which the suit was prosecuted in their joint names. 

The petition charges, that the defendant, Robert Kim- 
mons, the father of Edward Y. Kimmons, gave the said 
Edward certain lands, which were described in the petition by 
metes and bounds, lying and being in Lawrence County, State 
of Missouri; that by virtue, and in pursuance, of said gift 
the said Edward took and continued in the possession of 
said land until the 23d day of August, 1858, at which time 
he died; that after said gift and before the death of said 
Edward, he made permanent and lasting improvements on 
said lands by clearing and fencing portions of the land and 
erecting buildings thereon to the value of five or six hun- 
dred dollars ; that during all of this time he claimed and used 
the land as his own with the knowledge and consent of his 
father, Robert Kimmons; that plaintiff, Eliza, was the wite 
of said Edward at the time of his death, and said defendant, 
Nancy H. Kimmons,was the only child and heir of the said 
Edward and is now six years old; that the plaintiff, Eliza, as 
the widow of said Edward, elected under the statute of this 
State to take a child’s part of the real estate of the deceased 
in lieu of other dower therein; that, shortly after the death 
of the said Edward, the said Robert Kimmons forcibly took 
possession of the said lands and still holds the same, and fails 
and refuses to convey the legal title of said land to said Eliza 
and defendant, Nancy H. Kimmons; that the said Robert 
Kimmons is destroying the timber on saidland; and prays for 
a decree compelling the said Robert to convey the land to 
suid Eliza and Nancy H., and for general relief. 

A guardian ad litem was appointed for the infant defend- 
ant, who filed an auswer asking the protection of the court 


for the infant. 
The defendant, Robert Kimmons, by his answer denied the 


gift of the land to his son as charged, or that he ever took 
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possession of the land in conformity to any supposed gift, or 
that said Edward made the improvements on the land as 
charged in the petition, but avers that the improvements on 
the land were made by said defendant, and that said Edward 
occupied the land by the permission of the defendant, and 
that he so occupied the land and worked the same for his own 
use as & compensation for work done by him in improving 
the same. The defendant denies, that the said Edward ever 
claimed the land ashis own. The defendant further stated 
in his answer, that, since the commencement of the suit. 
he had for a valuable consideration sold and conveyed the 
land to one Isaac West, and that West had sold and conveyed 
to one Oliver P. Johnson, who was then in possession of the 
land, &e. 

On the hearing of the cause it was proved by one R. B. 
Nicholas (who was the father of the plaintiff Eliza), that he 
hiad been well acquainted with the defendant, Robert Kim- 
mons, for twenty years; that Edward Y. Kimmons and _ his 
brother Wash Kimmons, two of the defendant’s sons, had 
each married a daughter of witness; that Edward Y. had 
been twice married, and that defendant, Nancy H., was the 
only child of his first wife; that his last wife had no children ; 
that in the year 1855, and perhaps before the commencement 
of that year, the said Edward went upon and took possessicn 
of the land in controversy; that the land was then unim- 
proved, except a small school house situated thereon; that 
Edward first moved into this school house in 1855, and _ con- 
tinued in the exclusive possession of the land up to the 
time of his death in July, 1858; that, while he was in pos- 
session of the land, he made improvements in clearing and 








fencing land and in building a house thereon, to the value of 
from six to seven hundred dollars; that, during the time that 
he occupied the land, he claimed it as his own; that the 
defendant, Robert Kimmons, resided in one mile of the land, 
was frequently on the land, and saw Edward improving the 
same; that Edward married a daughter of the witness in the 
first part of the year 1858; that after this, witness was riding 
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over the land in controversy with the defendant, Robert, 
when he told witness that he had given the land to his son, 
Edward Y., and pointed out to witness where he supposed one 
corner of the land was, and where he thought the Jine would 
run, near a tree to the other corner, and he remarked, that he 
had made a division of his land among his boys, that he had 
given the Chalybeate Spring tract to Edward (the land, on 
which Edward resided, was called the Chalybeate Spring 
tract); that, after he had given the land to Edward, he had 
moved on it, and worked hard in improving it, and that he 
must make hima deed to it,or something might happen to one 
of them and eause trouble; that the old man also stated,that the 
land given Edward was not as good for farming purposes as 
that given to his son Wash, (who had married another of wit- 
ness’ daughters) but that he thought the spring would 
make it equal in value; the witness further stated, that Robert 
Kimmons, in another conversation with witness at his own 
house, stated, that he gave Edward the land at the time he 
moved on it in 1855 ; that he had made the improvements, and 
that he intended to make him a deed; that, after the death 
of Edward, witness administered on his estate, after which he 
had another conversation with Robert Kimmons, when he 
said that, because witness had administered on the estate, lie 
would not make a deed to the land. 

It was also testified by this witness, that he, since the death 
of said Edward, had the land surveyed, that the survey was 
made by his direction so as to include the land shown him by 
the defendant as the land given to Edward, and which is the 
same described in the petition ; that witness thought Edward 
made all the improvements on the land; that he had never 
seen defendant’s negroes working there, nor any one except 
the hands employed by Edward. 

There were several other witnesses, who testified that the 
defendant had told them during Edward’s life-time, that he 
had given Edward the land, and that he would make him a 
deed. One of these witnesses stated, that he had applied to 
Edward to get some timber from the land, and that Edward 
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told him that the land belonged to his father, that he was 
only living on it to improve the land, and was to get what he 
could make off of the land for the improvements made. An- 
other witness testified, that he had purchased some timber on 
the land from the defendant, and that he afterwards applied to 
him to get more timber, when he told him that he had given 
the land to his son Edward, and that he grumbled when he 
let persons have timber from the land; that witness must go 
to Edward. Thesame witness testified, that Edward had told 
him that the land in the bottom belonged to his father. 

The plaintiff, Eliza, testified, that the defendant was at the 
house of Edward about one week before his death, when he 
told Edward that he had given him the land, and that he had 
done a great deal of work thereon, and, that the first time he 
could make it convenient, to come up to his house and he 
would make him a deed. It was also shown, that while 
Edward lived on the land, the defendant’s negroes had been 
seen there clearing and fencing the land, which was after- 
ward put in cultivation. It was also shown in evidence, that 
the said Eliza had elected to take a child’s part of the prop- 
erty left by her husband in lieu of other dower. 

The defendant offered no evidence. 

At the close of the evidence on the part of the plaintiffs, 
the defendant, Robert Kimmons, moved the court to exclude 
from its consideration all of the evidence offered on the part 
of the plaintiffs, for the reason that said evidence failed to 
show with certainty for what specific land the alleged contract 
was made, and that the evidence failed to show that the im- 
provements made were made under the faith and belief that 
the contract would be performed, and that the evidence dis- 
closes merely an executory gift with acts yet to be performed 
by the donor, and that no adequate consideration was shown. 

This motion was sustained by the court, and the petition 
dismissed, and final judgment rendered in favor of the defend- 
ant. The plaintiffs at the time excepted to the ruling of the 
court, and filed a motion for a new trial, setting forth as grounds 
therefor the rulings of the court excepted to. This motion 
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peing overruled, plaintiff again excepted and appealed to this 
court. 

The practice adopted by the court below, by which this case 
was decided, is an unusualone. After the conclysion of the 
evidence on the part of the plaintiffs, the defendant moved 
the court to exclude from the consideration of the court all of 
the evidence in the cause for several reasons stated in the mo- 
tion, from which it was insisted, that the contract as made 
out by the evidence could not be specifically performed by 
the court. The court sustained the motion, and dismissed the 
plaintiff's petition. This course was certainly unusual in prac- 
tice, but, I suppose, the effect was the same as if the cause had 
been submitted on petition, answer and evidence, and the 
petition dismissed on the ground that the evidence was not 
sufficient to authorize or justify the court in rendering any 
decree in favor of the plaintiffs. The case will be considered 
with that view. 

The plaintiffs, by their petition, ask for the interference of 
the court to compel the specific performance of a contract. 
The contract charged to have been made is a verbal gift of the 
land named in the petition, coupled with a delivery of posses- 
sion of the land, and the making of valuable and permanent 
improvements thereon by the donee,which, it is insisted, takes 
the case out of the operation of the statute requiring contracts 
affecting the title to land to be in writing. 

The jurisdiction of courts of equity over actions of this 
nature, and to decree a specific performance of verbal con- 
tracts concerning real estate under certain circumstances, has 
heen exercised so long, both in England and in this country, 
that it is no longer to be questioned ; but, asa general rule, 
in order to the exercise of such jurisdiction, it must be made 
to appear, that the contract to be performed is certain and 
fair in all its parts, is for an adequate consideration, and is 
capable of being performed, and, where the contract is not in 
writing, possession must have been delivered and taken in 
pursuance of the contract. and improvements made, or other 
acts done, in part performance, by which it is rendered impos- 




















JEFFERSON CITY. 





Foster v. Kimmons. 





sible or inequitable to place the parties in statu quo; or to 
deny a specific performance would operate as a fraud on the 
other party, or in some cases where the contract is admitted 
by the answer. (2 Sto. Eq., $$ 751, 755, 759, and authorities 
there cited.) 

Mr, Fry, in his work on Specifie Performance, says: *It 
will be obvious, that an amount of certainty will be required 
in the specific performance of a contract in equity greater 
than that demanded in an action for damages at law. For, 
to sustain the latter proceeding, the proposition required 
is the negative one, that the defendant has not performed the 
contract, a conclusion which may be often arrived at without 
any exact consideration of the terms of the contract; whilst 
in equity it must appear, not only that the contract has not 
been performed, but what is the contract which is to be per- 
formed. Itis, perhaps, impossible to lay down any general 
rule as to what is sufficient certainty in a contract ; but it may 
be safely stated, that the certainty required must be a reason- 
able one, having regard to the subject matter of the contract 
and the cireumstances, under which, and with regard to which, 
it was entered into. (Fry, Specif. Perform. [2 Am. Kd.}, 
side page 102, et seq.) 

In the case under consideration, the evidence shows, that 
the contract, which is asked to be specifically performed, was 
a gift of a piece of land, upon which is situate a celebrated 
spring; that the defendant, or donor, had a larger tract of 
land at and constituting the spring tract; it is not pretended 
that the whole tract of land was included in the giit; no 
mention is made in the evidence of the quantity of the land 
given, either by referring to its legal sub-divisions, or otherwise. 
The only evidence, tending in that direction, is, that the defend- 
int, while riding over the land, had pointed out to the witness 
atree ata considerable distance, which he supposed was near 
where one corner of the land would be, and he had also stated 
the course which he supposed one line of the land would run. 
This is the only description given, while the evidence clearly 


shows, that the son, to whom the land is charged to have | cen 
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given, did not claim the whole of the spring tract. It is im- 
possible, therefore, to ascertain from any contract or gift proven 
what part, or how much, of the tract was given or intended to 
be given; the only evidence being, that one line of the land 
was supposed to be near a certain tree, without anything to 
indicate the number of acres given, or where the other lines 
were, or were supposed to be. It must at once be perceived, 
that it would be impossible for a court of equity to specifically 
perform the contract, and know the very contract made, or 
intended by the parties, was being performed as to the 
quantity and boundaries of the land. The court would have 
to first make the contract, and then perform it. This a court 
of equity can never do. It follows, that the plaintiffs’ petition 
was, for this reason, properly dismissed. 

It is not requisite, that we should pass on any other points 
made in the argument of the case in the briefs filed by the 
parties as to the mutuality of the contract and the sufficiency 
of the consideration, as no sufficient contract has been shown. 


The other judges concurring, the judgment is affirmed. 





i) 


Joun Coscrove, Respondent, vs. Tur Trso anp Neosno Rar- 
road Co., Appellant. 


1. Corporations—Notices to—How served.—Notices can be served on corpora 


tions only in the mode pointed out by statute. 


to 


. Railroads—Claim for wages due from contractors—Notices—Statute, construe 
tion of. —A notice to a railroad, that a contractor on their road is in arrears 
to his hands, which substantially complies with the statute (Wagn. Stat., 502, 
2 10), so as to prevent any misapprehension, is suflicient. 

3. Railroads—Contractors—Accounts of laborers—Admissions.—The account of 
a laborer for work on a railroad under a contractor, signed by the contractor, 
is not evidence against the railroad company as its admission, unless the au- 
thority to make such admissions is established. 

Yi 


eIppeal from Cooper Circuit Court. 


Hayden & Tompkins, for Appellant. 
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I. If Donnelly was the agent of the defendant to sign the 
accounts sued on, the plaintiff was bound to prove the fact of 
agency, before he could offer to read the accounts in evidence. 

II. The statute concerning the notice to the defendant 
must be strictly construed. (Peters vs. Iron M. R. R., 23 Mo., 
107; Schulenburg vs. Bascom, 38 Mo., 188 ; Thomas vs. Barber, 
10 Md., 380.) 

Ill. The notices read in evidence did not comply with the 
statute and should have been rejected. 


Draffen §& Cosgrove, for Respondent. 


I. The notices given by the laborer were sufficient. They 
put the appellant in full possession of the facts, and com- 
plied with the Jaw in form and substance. (Putnam vs. Ross, 
46 Mo., 337; Boylan vs. St. Boat Victory, 40 Mo., 244, and 
cases cited. ) 

II. Evidence,which was competent to establish the liability 
of Donnelly, the sub-contractor, was competent to prove the 
liability of the appellant, (Peters vs. St. Louis & Iron M. R. 
R. Co., 23 Mo., 107; Kent vs. N. Y.C. R. R. Co., 12 N. Y., 


628.) 
Suerwoop, Judge, delivered the opinion of the court. 


The plaintiff brought his action in the Cooper Circuit 
Court against the defendant to recover certain sums, alleged 
to be due him as the assignee of divers accounts, alleged to 
have been transferred to him by those, who had worked in the 
capacity of laborers in the construction of the road of de- 
fendant. The petition, which contains numerous counts, a 
separate count being devoted to each account thus, as alleg- 
ed, assigned, states among other things, that Henry McPher- 
son was the contractor with the defendant forthe construe- 
tion of a certain portion of defendant’s road ; that McPherson, 
after thus becoming contractor, assigned all of his interest in 
his contract to MePherson & Barnes; that McPherson & 
Barnes, after thus becoming contractors with defendant for 
such construction, contracted with one M. Donnelly for the 
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construction of that portion of said road known as section 14 
in Cooper county; that the following named persons worked, 
as laborers on said last named portion of said road, for said 
Donnelly, contractor, as aforesaid, under said McPherson & 
Barnes, &c., &e. 

The petition also alleged the giving of notices to defend- 
ant in each case by service of the same on Fleming, defend- 
ant’s engineer, and the assignment of the different claims 

"sued on to plaintiff, prior to institution of suit, &e. 

The answer of defendant was a general denial. It did not, 
however, deny, that Henry McPherson was a contractor, as 
alleged in the petition, nor that he assigned his interest in 
the contract to McPherson & Barnes, nor that the latter be- 
came contractor with the defendant in the room and stead of 
McPherson. 

The accounts alleged to have been assigned to plaintiff were 
in this form : 

To N. R. R. Section 14, Sept. 16th, 1870. 

Due Thomas Sullivan nineteen dollars and twenty-five 
cents ($19.25,) for work done in the month of September, paya- 
ble October 15th, 1870. 

M. Downetty. 

Donnelly’s name is also sometimes signed as contractor, 
and occasionally sub-contractor. 

The notices, referred to in the petition, were in this 
form : 

To the Tebo & Neosho Railroad Company: 

Take notice, that I have worked for McPherson & Barnes, 
under M. Donnelly, sub-contractor of said McPherson & 
Barnes, on section 14 of the Tebo & Neosho R. R. in the 
county of Cooper, between the 15th day of August, and the 
15th day of September, 1870, ten and a half days, at $2.00 
per day. That the same amounts to twenty-one dollars; 
which amount is wholly unpaid, and I shall look to you for 
the payment thereof. Yours, &e. 

October 4th, 1870. Joun STEPHENS. 

By John Cosgrove, his Attorney. 
32—VOL. LIV. 
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Evidence was adduced at the trial tending to prove, that, 
of the accounts sued on, some were signed by Donnelly, 
and others by his authority; that he worked on the road as 
sub-contractor, or under McPherson & Barnes; that McPher-. 
son himself made the contract with Donnelly, and that it was 
not made with the latter by McPherson and Barnes; that the 
work was done on the road of defendant by the laborers, who 
had assigned their accounts to plaintiff, as averred in the peti- 
tion, and that such laborers had performed said work under 
Donnelly, The notices, alleged in the petition to have been 
served on defendant’s engineer, and the accounts signed by 
Donnelly, were also read in evidence, as well asa certain re- 
cord entry in the case of McPherson & Barnes against defend- 
ant showing, that the latter had stricken out of its answer in 
that cause a counter-claim alleging the pendency of two suits 
of plaintiff against defendant; that the counter-claim was 
not to be litigated, and was to be withdrawn without preju- 
dice by consent, &e. 

The plaintiff also testified, that “ he gave the several notices 
attached to the original petition to defendant.” ' 

This was in brief the evidence offered, and the defendant 
duly saved its exceptions as the cause progressed. 

It was clearly erroneous to admit as evidence against the 
defendant the accounts signed by Donnelly. Whatever ot 
binding force and effect they could have as the admissions of 
the latter, certainly they could not so operate as to charge the 
defendant, until some agency on Donnelly’s part to make 





such admissions was established. 
For like reason an instruction on behalf of plaintiff, alto- 
gether ignoring the question of agency, and asserting the ad- 
missibility of the accounts they signed to establish as against 
the defendant the amount and value of the labor specified in 
such accounts, was unquestionably wrong. 
The notices, alleged to have been served upon defendant, 
were in substantial compliance with the statute. (Wagn. Stat., 
302, § 10.) The evident object of such notices is to apprize the 
company, that the person, whom they have employed in the 
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construction of their road, is in arrears to his hands, and to 
cause the amount of such indebtedness to be withheld from 
the contractor until such claims are satisfied, and the compa- 
ny thus exonerated. Any notice therefore, which gives the com. 
pany information sufficient to prevent any real:misapprehension 
on any of the points specified in the statute, must be regarded as 
a practical compliance therewith. But the notices in this case 
ought not to have been admitted in evidence, for there was noth- 
ing to show, that they ‘had ever been served ; and the plaintiff’s 
testimony certainly had no tendency to supply any lack in 
this particular. It is true he testifies to giving the notices to 
the defendant, but how, when, and where? The only mode, 
by which corporations may be notified, is in this way point- 
ed out by the statute itself. For these artificial entities 
have no eyes to see, ears to hear, nor hands to receive, and 
can only directly act, or be acted upon, through and by 
means of their agents and officers. The bill of exceptions is 
made out after such a poor fashion, that I have been unable 
to determine, whether the court, under the circumstances of 
the case and admissions made in defendant’s answer, commit- 
ted any material error respecting the contract between Mc- 
Pherson & Donnelly ; and for the same cause it is impossible 
to say, whether or not the record entry in the case of McPher- 
son & Barnes against defendant was admissible; as the coun- 
ter-claim inthe entry referred to, neither in form nor in sub- 
stance, accompanies the entry. I may however remark, that 
such entries are frequently received as solemn admissions of 
the existence or non-existence of certain facts, even in favor 
of a stranger to the action in which the entry occurs, and 
against one of the parties to the suit then pending. (1 Greenl. 
Evid., § 527, and cases cited.) 

Judgment reversed and cause remanded, Judge Adams 
did not sit; the other judges concur. 
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Marearerta A. Scuneier, ef al., Plaintiffs in Error, vs. 
M. Korsrrr, Defendant in Error, 

1, Wills—Son not mentioned—Subsequent death—Son's widow— Vested estate— 
Statute, construction of. —A. died,leaving a will wherein he neither mentioned 
nor provided for his son B. B. subsequently died, leaving a widow. Held, 
that A. died intestate as to B. (Wagn. Stat., 1365, 39), and that the right and 
titleof B. in the estate of A. became a vested interest on the deagh of A., and, 
upon B.’s death passed to his representatives. 

2. Wills—Intestacy as to a child—Share, how obtained—Practice, civil.—When 
a testator fails to mention or provide for one of his children in his will, the 
wili is not invalid, and a suit to have the will set aside is not the proper remedy, 
but the testator dies intestate as to such child, and, if necessary, he can 

resort to 3 47 of the chapter concerning Wills. (Wagn. Stat., 1370.) 


Error to Cole Circuit Court. 

G. W. Miller, for Plaintiffs in Error. 

Ewing § Smith, for Defendant in Error. 

I. The plaintiffs cannot maintain this action. They are 
not a “child or children” within the meaning of the law. 
( Wagn. Stat., 1865, §9.) 

Napton, Judge, delivered the opinion of the court. 


This was a proceeding in the Circuit Court to set aside the 
will of B. J. Koester, on the ground that the plaintifi’s hus- 
band, who was a son of said testator, was not named or pro- 
vided for in said will. The facts alleged, and not denied, are, 
that Koester left a son surviving him, who married the plain- 
tiff; but the son died, and the plaintiff afterwards married 
the co-plaintiff, Schneider. The defendant denied the right 
of plaintiffs to sue under the 9th section of the act concerning 
Wills, which provides, that “if any person make his last wil! 
and die, leaving a child or children, or descendants of such 
child or children (in case of their death), not named or pro- 
vided for in such will, although born after the making of such 
will, or the death of the testator, every such testator, so far 
as shall regard any such child or children or their descend- 
ants not provided for, shall be deemed to die intestate; and 
such child or children, or their descendants, shall be entitled 
to such proportion of the estate of the testator, real and per 
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sonal, as if he had died intestate, and the same shall be assigned 
to them ; and all the other heirs, devisees and legatees shall 
refund their proportional part.” 

Section 10 provides, that if said child or children shall have 
received from the testator in his life-time, by way of advance- 
ment, an equal proportion of the testator’s estate, they shall 
take nothing in virtue of the preceding section. 

The defendant claimed, and so the court held, that as she 
was not a child, or a descendant of a child of the testator, she 
acquired no right under this 9th section. The defendant also 
set up, that the son had been advanced his full share of the 
testator’s estate by the father in his life-time. There was no 
replication and no evidence, and the court gave judgment 
for defendant. 

The construction placed upon the statute by the court is 
manifestly erroneous. Upon the death of the testator, the 
right and title of the son became a vested interest in the son, 
which upon his death passed to his representatives. 

This proceeding, however, is obviously based upon a mis- 
conception. The facts stated constitute no ground whatever 
for setting aside the will under the 27th section of the statute 
The will is not rendered invalid by reason of an omission 
of the testator to mention one or more of his children; such 
omission only produces an intestacy as to the interest of the 
omitted child, and such pretermitted child, or the descendants 

of such child, may proceed in the mode to recover their interests 
in the realty and personalty specified in the 47th section of the 
act. 

In this case, the son’s death required the appointment of an 
alministrator to represent the interests of the plaintiff, and 
of creditors, if any there were. (Levin vs. Stephens, 7 Mo., 
90.) 

However, if the son had received his share before the death 
of his father, he had no interest, which could pass to his 
heirs, who, in this case, would be the mother, and his wife 
by virtue of her statutory right to one-half of her husband’s 
estate when he dies intestate and without children. 
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As the proceeding in this case to set aside the will was not 
the proper one to establish the rights claimed, the judgment 
of the Cireuit Court must be affirmed. 

The other Judges concur; Judges Wagner and Sherwood 
absent. 





fo) 


Freperick Zeer, Defendant in Error, vs. Moses Cuapman, 
Plaintiff in Error. 

1, Elections—Registered voters, rejection of —Practice, civil—Trials—Evidence.— 
The judges of an election have the right under the law to reject registered vo- 
ters, and in a contest foran elective office the presumption is, that such voters 
were rightly rejected, unless the contrary is shown by the party claiming such 
rejection to have been illegal and improper. 

2. Elections—Non-registered voters—Count.—The votes of persons not registered 
caunot be counted at an election, 

8. Elections, validity of—Registering officers—Failure to register the voters.— 
Where prior to an election the registering officers fail to register the voters as 
required by law, the election subsequently held is void. 


Error to Lafayette Circuit Court. 
Wallace § Mitchell, for Plaintiff in Error. 


I. It was not the intention of the constitution, that the 
right of suffrage of the citizen should be left to the whims 
and caprices of registration officers. There would not be time, 
by any of the writs known to the law, to compel a supervisor 
of registration to perform his duty of filling vacancies within 
the time limited for registration under the law. 

II. Voters, who have had no opportunity to register, have a 
right to vote by taking the oath at the polls at the time of 
offering to vote. (Const., Art. 2, § 5.) 

III. The taking and subseribing of the oath ofloyalty is at 
least prima facie evidence of the right of the person to be 
registered as a qualified voter and of his right to vote, and 
such right can only be impaired or destroyed by proof dis- 
proving the existence of the right. (Const., Art. 2, § 5.) 

IV. It was intended to leave the question of counting the 
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votes marked as rejected open to be decided on the contest 
of an election, and, in the absence of evidence to the contrary 
at the trial, they must be counted. (Const., Art. 2, § 5.) 


Johnson § Botsford, for Defendant in Error. 


I. The fact, that there was a partial or total failure to reg- 
ister the voters in Dover Township, would not authorize them 
to vote without being registered. (Ensworth vs. Albin, 46 Mo., 
450.) 

Napron, Judge, delivered the opinion of the court. 


This is a case of a contested election for the office of Treas- 
urer of Lafayette County in Nov. 1867. The case was origi- 
nally tried in the County Court, where the contestee, Chiap- 
man, was decided to have been duly elected ; and afterwards 
removed tothe Circuit Court, where atrial de novo was had, 
which resulted in a decision and judgment in favor of the 
contestant Zeiler. 

The facts appear to be as developed at the trial, that Chap- 
man, the contestee, received a majority of the votes cast in the 
county, and upon the returns was declared elected, and duly 
commissioned as Treasurer; but the returns included one 
hundred and thirty-nine votes cast for him in Dover precinct. 
whereas the registration books at that precinct only showed 
about thirty voters who were registered. Excluding the non- 
registered voters at the precinct, Chapman did not have a ma- 
jority of votes, unless two hundred and ninety-one voters, 
who were returned as “rejected voters,” and who voted for 
Chapman, were to be counted. There was no evidence on eith- 
er side in regard to the qualifications of the two hundred and 
ninety-one rejected voters, the contestant relying on the fact 
that the judges of election had reported them as rejected voters, 
and the contestee insisting that, as they had taken the oath 
of loyalty and were duly registered, prima facie they were 
entitled to vote. 

To obviate the objection to receiving the one hundred and 
thirty-nine votes at Dover, the contestee, Chapman, proved, 
or offered to prove that the registration officer never was at 
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Dover but on one Saturday before the election, or before the 
fifteen days anterior to the election, that he then registered 
about thirty voters, and immediately resigned; that applica- 
tion was made to the supervisor of registration by the citizens 
of that precinct in the form required by law to have some one 
else appointed ; but the application was refused, and no offi- 
cer was appointed, and consequently no registration was com- 
pleted in that district or precinct; that the citizens attended 
at the place of registration for the purpose of registering, but, 
as no oflicer was there, they could not register; that therefore 
on the election day they went to the polls, took the cath ot 
loyalty, and voted. All this evidence was excluded by the 
court, 

And the court determined, that, as the voters at Dover were 
not registered, their votes must be rejected. And the court 
further held, that, as to the rejected voters, they were not to 
be counted. Various instructions were asked as to the consti- 
tutionality of the oath of loyalty required by the constitution 
of 1865, but we have been unable to see how the question 
was presented by any facts in the case. The two hundred and 
ninety-one rejected voters had all taken the oath of loyalty pri- 
or to registration, and the voters at the Dover precinct had done 
thesame thing, and the court might have given all the instrue- 
tions asked on this point or refused them, and still decided, 
as was dune, in favor of the contestant. It does not appear, that 
any vote was rejected on this account. The instructions were 
therefore mere abstractions, and, now that this part of the con- 
stitution is abolished, any opinion on this point would be of 
no practical importance. ° 

The only questions presented by the record are, first, wheth- 
er the persons marked as rejected voters made a prima facie 
case for the contestant or contestee as to their right to vote? 
The court decided, that having been thus marked, it devolved 
on the contestee to show that they were qualified voters. No 
evidence on either side was offered. We think thie decision 
of the court was right on this point, although the voters had 
taken the oath of loyalty, and had been duly registered. The 
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judges of the election had still a right under the law to re- 
ject them, and if they were improperly rejected that should 
have been shown by the party claiming an improper and ille- 
gal rejection. As there was no evidence on this pgint either 
way, the presumption remained that they were properly re- 
jected. 

The second question presented is as to the result of the elec- 
tion in Dover Township or precinct. There the supervisor ot 
registration refused to perform the duties imposed upon him by 
law. We adhere to the decisions of this court heretofore made 
on this registration law, that no votes can be counted where they 
have not been registered; and therefore the Cireuit Court de- 
cided correctly, that the contestee was not elected, because 
his majority was the result of counting non-registered votes 
The act is peremptory on this subject, and requires registra- 
tion before voting. But we do not concede, that registration 
officers can defeat the will of the people by absenting them- 
selves from the place of registration or resigning. If this 
can be done, elections are a farce dependent entirely on the 
officers selected to carry out the law. They may decline regis- 
tration in a precinct, which they know to be hostile to their 
views, and thus defeat the votes of all the qualified voters at 
said precinct. This is not the object or intent of the regis- 
tration law. We assume that a bona fide registration was de- 
signed, and every facility is afforded to attain this object. 

Whilst, therefore,we hold with the Circuit Court, that non- 
registered votes could not be counted, we also hold, that the 
refusal to comply with the law on the part of the officers of 
registration rendered the election void, and that the contes- 
tor in this case was not elected. ‘As the contestee in this case 
received the certificate of election and was commissioned, 
prima facie he was entitled to the office. A proceeding on 
the part of the State might have been instituted to oust him. 
There was really no election, as the officers appointed to su- 
pervise the registration failed or refused to perform their duty. 
It was never intended we presume to place it in the power of 
the registering officers to defeat the will of the electors by re- 
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fusing or failing to perform the duties imposed on them by 
law. This would be an outrage on the principle of popular 
election which the law concedes. The only effect of no reg- 
istrations in a case such as this, where no registration is possi- 
ble, is to render the election a nullity. The Circuit Court re- 
fused to count the votes which were not registered, and in 
this we think the Circuit Court was right, but this did not 
give the contestant the office, when it was shown, that the 
non-registered voters had no power of registering by rea- 
gon of the failure on the part of the registering officers. To 
hold otherwise would be to submit the result of all elections 
to the officers of registration, who could attend at such pre- 
cinets as they pleased, and refuse to attend to such as they 
thought unfavorable to their views, and a small minority of 
the electors could in this way elect. This was not the intent 
of the law, and although non-registered voters cannot be count- 
ed, we think the election is void where the registration officer 
fails to perform his duty. The case of West vs. Ross, 53 Mo., 
350, involved the effect of omissions of the judges at the elec- 
tion, and the point now decided was not made or decided. 

The judgment is therefore reversed. The other judges 
concur, 
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Freperick Mercrer, Perer Mercier anp Atrrep T. Pepreo, 
Plaintiffs in Error, vs. Toe Missourt River, Forr Scorr 
anp Goutr Rattroap Company, Defendant in Error. 

1. Land and land-titles—Conveyances—Heirs.—A conveyance of laud to a gran- 
tee and his heirs creates a fee simple title, both at law and in equity. 

Error to Jackson Circuit Court. 
Gage §& Ladd, and Cobb & Cook, for Plaintiffs in Error. 
I. By the deed the premises are conveyed to William Gillis 
as trustee of Maria Louisa Mercier and her family. The 
words “her family” in this deed mean the same as “her children 
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then born, and thereafter to be born of her said marriage 
with said Prosper Mercier.” The word “family” means “chil- 
dren.” (Terry’s Will, 19 Beav., 580; Barnes vs. Patch, 8 Ves. 
604; Woods vs. Woods, 1 Mylne & Cr., 401; McLeroth vs. 
Bacon, 5 Ves., 159; Whiting vs. Whiting, 4 Gray, 236; 
White’s Exrs.: vs. White, 30 Vt., 338; Flournoy vs. Johnson, 
7 B. Mon., 693; Cosby vs. Furguson, 3 J. J., Marsh, 264.) 
The word “heirs” in the order of the court also means the 
same as the word family. Thisis not the usual legal mean- 
ing of the word but it may have this meaning. (2 Washb., 
Real Prop., [3 Ed.] 274; Thurston vs. Thurston, 6 R. I., 296 ; 
Williamson vs. Williamson, 18 B. Mon., 329; Rutty vs. 
Tyler, 3 Day, 470.) It must be so construed in this case, be- 
cause that construction is necessary to carry out and not defeat 
the obvious intent of the deed, the order and the entire 
proceeding, which was to protect the estate from the hus- 
band. It is believed that no case can be found in 
which a deed is so construed as to defeat the rights 
of parties recited in the deed itself, where another construc- 
tion, by which those rights might have been saved and pro- 
tected, was possible. 

II. Mrs. Mercier properly claimed her “Equity,” and the court 
decreed it to her, and thereby, the children acquired a vested 
interest in it. (Lloyd vs. Williams, 1 Madd., 244; Murray vs. Eli- 
_bank,13 Ves., 1; Lloyd vs.Mason, 5 Hare, 148 ; Suggitt’s Trusts, 
8Ch. App.[Law Rep.], 215 ; Kenny vs. Udall, 5 John. Ch., 464, 
3 Cow., 590; Mumford vs. Murray, 1 Paige, 620; Steinmetz vs. 
Halthin, 1 Glyn. & Jam. 64; Haviland vs. Myers 6 John. Ch., 
25; Helms vs. Franciscus, 2 Bland. Ch., 544; Greer’s Heirs vs. 
Boone, 5 B. Mon., 554; Perry Trusts, §§ 627,-638; Sto. 
Eq. Jur., $$ 1402-1420; Hill Trustees, [4 Am. Ed.] 408-414.) 

III. Under the circumstances the true interpretation of the 
deed is a life estate to the mother with remainder to the chil- 
dren. (Armstrong vs. Armstrong, 7 Eq. Cases, [Law Rep.] 
518; Jeffrey vs. DeVitre, 24 Beav., 296 ; Froggatt vs. Wardell, 
8 DeG. & S., 685; White vs. Williamson, 2 Grant, Cas. 249; 
Carr vs. Estill 16 B. Mon., 309.) 
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W. P. Hall and Karnes § Ess, for Defendant in Error, 


I. It is evident from an examination of the petition, the de- 
cree, and the deed, that the trustee held this property for the 
wife as her sole and separate property, and that her children 
had no interest therein. 

II. No court can construe the word “heirs” to mean “fami- 
ly” or “children,” for the word “heirs” is a legal term, and 
here is used in a decree by a court supposed to know the 
legal meaning of the law terms it uses in its records. 

Ill. “The cestut gue trust has jus disponendi, that is, may 
call upon the trustees to execute conveyances of the estate as the 
cestué que trusts direct.” (Lewin Trusts, [2 Am. Ed.] 595; 
Perry Trusts, 466; Watts vs. Turner, 1 Russ. and Myl., 634; 
Moore vs. Burnet, 11 Ohio, 334 ; Arrington vs. Cherry, 10 Ga., 
429; Angier vs. Stannard, 3 Myl. and K., 556; 1 Sanders Uses 
and Trusts,[2 Am. Ed.] 2; 2 Washb. Real Prop., [Ed. 1862] 
209, 210; Hill Trustees [Am. Ed., 1857], 278-409.) 

IV. The sale by her trustee, though ordered by the court, 
was made at Mrs. Mercier’s instance and request, and the pur- 
chaser paid the money to Gillis, acting as such trustee, and 
selling by the consent and direction of Mrs. Mercier, and, as 
against such a purchaser, Mrs. Mercier can have no relief, 
and her heirs take no rights of property except what she had 
at her death. 

V. Even if the court had no jurisdiction, Mrs. M., taking 
advantage of the proceedings, cannot take the objections, nor 
ean her heirs. (Dulin vs. Howard, 66 N. C., 433.) 

VI. As to separate property, married women are in all res- 
pects to be deemed sole, and can convey. (Lechmere vs. Brothe- 
ridge, 32 Beav., 353; Whitesides vs. Cannon, 23 Mo., 457; 
Tiernan vs. Pool, 1 Gill. and J., 216; Yale vs. Dederer, 21 
Barb., 286; Coates vs. Robinson, 10 Mo., 757; Kimm vs. 
Weippert, 46 Mo., 532.) 


Apams, Judge, delivered the opinion of the court. 


This was an action of ejectment. Both parties claimed 
title under the following deed: 
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This indenture, made and entered into this 15th day of 
March, in the year of our Lord one thousand eight hundred and 
fifty, by and between Benoist Troost, Mary Ann, his wife, of 
the county of Jackson, and State of Missouri, of the first part, 
and William Gillis, as trustee for the use and benefit of Maria 
Louisa Mercier and her family, according to a decree made at 
the September.term, 1847, of the Circuit Court of the county 
aforesaid, of the second part, witnesseth : 

That the said parties of the first part, for and in considera- 
tion of the sum of two hundred and fifty dollars to them in 
hand paid by the said party of the second part, the receipt 
whereof is hereby acknowledged, have granted, bargained and 
sold, and by these presents do grant, bargain, sell and con- 
firm unto the said William Gillis, in trust as aforesaid, accord- 
ing to the decree aforesaid, and to his successors, the follow- 
ing tract or parcel of land situate and being in the county of 
Jackson, and State of Missouri, together with all and singn- 
lar the appurtenances thereunto belonging, to-wit: the one-half 
of the northwest fractional quarter of section No. seven (7), 
in township No. forty-nine (49), in range No. thirty-three (83), 
excepting about ten acres heretofore conveyed to Silas Arm- 
strong, supposed to contain one hundred and forty acres, be 
the same more or less, the one undivided half, which in divis- 
ion shall be so divided, that each half shall contain one-half 
of the bottom and one-half of the hill land in quantity, the 
said party of the second part having, for his part in trust as 
afuresaid, the northeast part thereof, situated east of Turkey 
Creek, in the county and State aforesaid. 

To have and to hold the above granted premises to the said 
party of the second part in trust as aforesaid, according to 
the decree as aforesaid, and to his successor or successors for- 
ever. 

And the said parties of the first part for themselves, their 
heirs, executors, administrators and assigns, do covenant with 
the said party of the second part and his successors in trust, 
as aforesaid, to forever warrant and defend the title to the 
afore-granted premises against the claim or claims of all per- 
sons whomsoever. 
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In testimony whereof, the said parties of the first part have 
hereunto set their hands and affixed their seals, the day and 
year first above written. 

Benorst Troost, [L. 8.] 
Mary A. Troosr,[L. 8.] 
Interlineations and erasures made before signing. 

Be it remembered, that on the eighteenth day of March, 
in the year of our Lord one thousand eight hundred and fifty, 
personally came Benoist Troost and Mary Ann, his wife, be- 
fore me, Lott Coffman, a justice of the peace within and for 
the township of Kaw, and.county of Jackson, who are person- 
ally known to me to be the same persons whose names are 
subscribed to the foregoing deed as a party thereto, and the 
siid Benoist Troost then and there acknowledged that he ex- 
ecuted said deed voluntarily for the uses and purposes therein 
expressed. And the said Mary Ann Troost having been 
made acquainted with the contents of said deed, and on ex- 
amination separate and apart from her said husband, acknow- 
ledged that she executed said deed for the uses and purposes 
therein expressed, freely, and without compulsion or undue 
influence of her said husband. 

In witness whereof I have hereunto set my hand and seal this 
18th day of March, A. D. 1850. 





Lorr Corrmay, J. P. 
Strate or Missovrt, 

Jackson county. - 

1, Sam. D. Lucas, clerk of the Circuit Court within and for 
the county aforesaid, do certify that the foregoing deed from 
Benoist Troost and wife to William Gillis, trustee for the use 
and benefit of Maria Louisa Mercier and family, together 
with the acknowledgment, was deposited and duly recorded 
in my office on this 21st day of September, A. D. 1850, in 
book P. folio 545, and following. 

In testimony whereof I hereunto set my hand and affix the 
seal of said court, at office in Independence, this 2ist day of 
September, A. D. 1850. 

L. S.] Sam D. Lveas, Clerk. 
By Jas. A. Rice, D. C. 
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The decree of the Jackson Circuit Court referred to in the 
foregoing deed reads as follows: ; 
Maria Louise Mercter, BY HER NEXT FRIEND, Benotsr Troost. 

On petition to vest trust funds in real estate 

Now at this day comes the said petitioner, by her solicitor, 
and files her petition herein, praying the court to make an or- 
der on William Gillis, trustee of certain funds in his hands 
belonging to her, and authorizing and requiring said trustee 
to vest a certain portion of said funds in land for a home for 
the said petitioner, Maria Louise Mercier, and her family, 
which said petition being by the court heard and fully under- 
stood, and it being manifest to the court that it would induce 
greatly to the comfort and happiness of the said petitioner, 
Maria Louisa Mercier, and her family, to vest a portion of 
said trust funds in land for a home for the said petitioner and 
her family ; it is, therefore, ordered, adjudged and decreed, 
by the court here, that William Gillis, trustee of the funds of 
the said Maria Louisa Mercier, be, and he is hereby, author- 
ized and required to vest the sum of three hundred dollars, 
of the funds in his hands belonging to the said petitioner, in 
land for a home for the said petitioner and her family, and 
the court doth hereby appoint William Gillis Commissioner 
to hold said land in trust for the said Maria Louisa Merciet 
and her heirs, and orders that the deed of conveyance for said 
land, so ordered to be purchased as aforesaid, be made to the 
suid William Gillis, commissioner for the said Maria Louisa 
Mercier and her <heirs, and it is further ordered, ‘that said 
commissioner report his proceedings in the premises to the 
next term of this court, and this cause is continued. 

The plaintiffs are the children and heirs at law of the 
said Maria Louisa Mercier, who departed this life before the 
commencement of this suit. They, however, do not claim as 
her heirs at law, but by way of remainder in fee under the 
foregoing deed to commence at her death. The defendant 
claims as a purchaser by mesne conveyance from the trustee 
Gillis, who sold the land in dispute in fee at the request of 
Maria Louisa Mercier. The Circuit Court rendered judg- 
ment for the defendant, 
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1. It is manifest from this record, that the rights of these 
parties depend upon the proper construction of the trusts de- 
clared in the deed from Troost and wife to Gillis, as trustee 
for Mrs. Mercier. The decree of the Jackson Circuit Court 
of September, 1847, is referred to by this deed as declaring 
the trust upon which Gillis was to hold the land; and the 
deed must be construed just as though this decree was copied 
into it. The reference makes the decree a part of the deed. 

The operative words of the decree declaring the trusts are, 
“Tie court doth hereby appoint Wm. Gillis commissioner to 
hold said land in trust for the said Maria Louisa Mercier and 
her heirs, and orders that the deed of conveyance for said land, 
so ordered to be purchased as aforesaid, be made to said Wm. 
Gillis, commissioner, for said Maria Louisa Mercier and her 
heirs.” 

At common law a conveyance of lands to a grantee and his 
heirs creates a fee simple title. The same rule prevails in 
equity in regard to trusts. There is nothing in the deed to 
Gillis limiting the trust estate to Mrs. Mercier for life. 

The plain language of the decree, which forms a part of the 
deed and declares the trusts, created a fee simple equitable 
estate in her; and the sale and conveyance made by Gillis, as 
trustee, passed the whole title to his grantee. 

The point raised and discussed here in regard to the validi- 
ty of the decree of the Jackson Circuit Court need not be 
passed on by us. For whether the decree was valid or not, 
it was assumed to be so by all parties to the deed, and became 
a part of the deed, and as such it must be looked to as declar- 
ing the trusts. 

In making the deed the parties might have used language 
of the same import without reference to the decree, and such 
language would have received the same construction. The 
decree, being incorporated into the deed as a part thereof, 
must necessarily be treated as the act of the parties, precisely 
the same as any other part of the deed. Troost, by incorpo- 
rating the decree into this deed, as declaring the trusts, made 
it his own language for that purpose; and the trustee and 
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beneficiary in accepting the deed rendered the decree valid as 

a writing declaring the trust, whether it was valid as a judi- 

cial: act or not, and the same thing may be said in regard to 

the decree of 1858, ordering the sale of the land. The bene- 

ficiary’s consent to the sale without regard to the decree, and 

the deed of the trustee, were sufficient to pass the whole title. 
Judgment affirmed ; the other judges concur. 
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Joun E. Rytanp, Respondent, vs. James B. Catuison, Marrua 
FE. Purviance and her husband Gzorez W. Purvia nor, 
Appellants. 

1. Fraudulent conveyances—Resulting trusts—Sale on execution —When one 
makes a conveyance of his lands in order to hinder, delay and defraud his 
creditors, there is created thereby a resulting trust in favor of his creditors, 
and such property can be sold on an execution against him. 

2. Fraudulent conveyances—Equity—Proceedings to set aside—Purchaser at 
execution sale.—A purchaser of B.’s land at execution sale will occupy as advan- 
tageous a position, as would a creditor of B., in proceedings to set aside a 
prior conveyance by B. of this land on account of fraud. 


Appeal from Lafayette Circuit Court. 
Johnson §& Botsford, for Appellants. 


I. Ryland was a purchaser at sheriffs sale, and not from 
the original grantor, and a purchaser to come within the 
meaning of the statute must purchase from the fraudulent 
grantor. (1 Sto. Eq. Jur., §433 and n.; Kerr Fraud and Mist., 
228, 229; Russell vs. Kearney, 27 Ga., 96 ; Bell vs. McCawley, 
29 Ga., 355. 

2. Where a person makes a conveyance, which 78 valid be- 
tween the parties, thereto, though fraudulent as to creditros, 
he has no interest in the land, either legal or equitable, 
which can be sold under execution, until the creditor has pro- 
ceeded in equity to set aside the fraudulent deed. (Bobb vs. 
Woodward, 50 Mo., 95; Harrington vs. Harrington, 27 Mo., 
560; Dunnica vs. Coy, 28 Mo., 525 ; Rankin vs. Harper, 23 Mo. 
33—VOL. LIV. 
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579; Eddy vs. Baldwin, 23 Mo., 588; Howe vs. Waysman, 12 
Mo., 169; Wagn. Stat., 605, $16; Mellvaine vs. Smith, 42 
Mo., 45; Brant vs. Robertson, 16 Mo., 129; Broadwell vs. 
Yantis, 10 Mo., 398.) 

III. Such a sale is not void, but only voidable. It is good 
as between the parties, and operates to divest all interest from 
the grantor, and can only be set aside by a direct proceeding 
by a creditor. (Pearsoll vs. Chapin, 44 Pa. Stat., 9; Gutzwil- 
ler vs. Lackman, 23 Mo., 168.) 


Ryland & Son, with H. C. Wallace §& Ryland, for Res- 


pondent. 


I. The purchaser at execution sale, though not a creditor of 
the execution debtor, can seek the aid of a court of chancery to 
set aside and annul the deed made by the execution debtor as 
fraudulent and void. (Pepper vs. Carter, 11 Mo., 540; 
Burk vs. Flournoy, 4 Mo., 116; Howe vs Waysman, 12 Mo., 
169; Cason vs. Murray, 15 Mo., 3878; Aspinall vs. Jones, 17 
Mo., 209 ; McLaughlin vs. McLaughlin’s Admr., 16 Mo., 242 ; 
Woodson vs. Pool, 19 Mo., 340; Franse vs. Owens, 25 Mo., 
329; Rankin vs. Harper, 23 Mo., 579; Eddy vs. Baldwin, 23 
Mo., 588 ; Johnson vs. Sullivan, 23 Mo., 474; Miles vs. Jones, 
28 Mo., 87; Potter vs. McDowell, 31 Mo., 62; Peyton vs. 
Rose, 41 Mo., 257; Allen vs. Berry, 50 Mo., 90; Bobb vs. 
Woodward, 50 Mo., 95; Turner vs. Turner, 44 Mo., 535; Mer- 
ry vs. Freeman, 44 Mo., 518; Dunnica vs. Coy, 24 Mo., 167; 
Herrington vs. Herrington, 27 Mo., 560; Potter vs. Stevens, 


493;1 Am. Lead. Cas. [Hare & W’s notes], 48; Anderson vs. 
Roberts, 18 Johns., 513; Bridge vs. Eggleston, 14 Mass., 245.) 
Suerwoop, Judge, delivered the opinion of the court. 
Jolin E. Ryland, plaintiff, beeame the purchaser at execu- 
tion sale of certain lands once owned by defendant James B. 
Callison, but which had been conveyed by the latter to his 
sister-in-law. This suit is brought to set aside that conveyance 
on the ground that it was made to hinder, delay and defraud 
Callison’s creditors ; and the evidence adduced on the trial leaves 
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no room for doubt, that such was the intent which prompted 
the execution of the deed inquestion. The law is well settled 
in this State, that, where a debtor conveys his land with the 

‘fraudulent design above mentioned, a resulting trust is there- 
by created in favor of his creditors, and is the subject of excu- 
tion sale. And it is equally well settled, that a purchaser at 
such sale will oceupy as advantageous a position as though he 
were a creditor,when proceeding to set aside the debtor’s con- 
veyance on the ground of fraud. 

This disposes of the only questions of practical importance 
in this case, and the result is, that the judgment must be af- 
firmed. 

All the judges concur. 
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W. A. Curry, Defendant in Error, vs. Frank Scuminz, 
Plaintiff in Error. 


1. Conveyances—Real estate—Fixtures—Temporary removal.—A conveyance of 
real estate carries with it the fixtures attached to the property and those which 
have been removed merely for a temporary purpose. 

Mortgages and deeds of trust—Fizxtures, erection of—Sale—Whose prop- 
erty.—If a mortgagor erects improvements on, or attaches fixtures to, the mort- 
gaged premises, they become the property of the mortgagee for the payment of 
his debt; and if the property is sold under the mortgage or deed of trust 

they become the property of the purchaser. 

Mortgages and deeds of trust—Fire—Removal of fixtures—-Sale.-—After 
certain real estate was conveyed by deed of trust, a fire occurred, which burned 
down the improvements, and some of the fixtures were removed. Afterwards 

the trustee sold the property under a deed of trust, describing it in his deed as 
in the deed tohim. Held, that by suchsale, no intention to the contrary ap- 
pearing, the removed fixtures were not sold; that the trustee might have sold 
these fixtures as personal property, but had no right to sell them merely by 
selling the ruined premises. 


Error to Cole Circuit Court. 
Ewards § Son, and Lay §& Belch, for Plaintiff in Error. 


I. These fixtures had been severed from the building, and 
were no longer attached to it, when it was sold under the deed 
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of trust. The purchaser only bought what was in the building 
at the time of the sale, unless it was represented at the sale, 
and so understood by the purchaser, that these former fixtures 
should pass by the sale. There was no evidence to that effect. * 
(Scott vs. Shy, 53 Mo., 478.) 


Ewing § Smith, for Defendant in Error. 


I. Where fixtures are detached from a building, to which 
they belonged as a constituent part thereof, for temporary pur- 
poses, they will pass under a general grant of the premises. 
These fixtures passed to Curry under the deeds from Schmidt 
to the trustee and the trustee to him, Curry. (3 Washb. Real 
Prop. [8d Ed.], 338 ; Farrar vs. Stackpole, 6 Me., 154; Shep. 
Touch., 90+ 2 Hil. Mort. "3d Ed.1, 351, 352; Butler vs. Page, 7 
Met., 40.) 


Apams, Judge, delivered the opinion of the court. 


This was an action of replevin for what had been fixtures in 
a hotel building in Jefferson City, Missouri, consumed by fire. 
The plaintiff claimed title to these fixtures, by virtue of a sale 
under a deed of trust existing on the lot and building at the 
time of the fire. 

The deed of trust had been given more than a year before 
the fire occurred, and had been executed by the defendant to 
secure certain debts which he owed. The property was burnt 
on the first day of March, 1871 ; and during the progress of 
the fire, the fixtures in dispute were removed from the building 
and carried to another lot, and held by the defendant in his 
possession ti!l the commencement of this suit. 

In April, 1371, the trustee sold the real estate with the ruins 
as they stood on the premises, and the plaintiff purchased the 
same, and took a deed therefor from the trustees, describing 
the propexty bought as it had been described in the deed of 
trust ; Tih dee this deed he claimed title to the fixtures which 
had been removed during the fire. The proceeds of the sale 
under the trust deed paid the debts and left a surplus, which 
was paid over to the defendant. The only question, raised 
by the record and discussed ‘here, is, whether the sale of the 
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property in its ruined condition carried with it the fixtures in 
dispute. The Circuit Court refused instructions, asked by the 
defendant, raising this question, and decided for the plaintiff. 

There can be no question at all about the general proposition, 
that the conveyance of real estate conveys with it all the fix- 
tures that are attached to the property, or which may have 
been removed merely for a temporary purpose. (3d Washb. 
Real Prop., 338.) : 

So if a*mortgagor erects improvements or attaches fixtures 
to the mortgaged premises, they become the property of the 
mortgagee for the payment of his debt. (Butler vs. Page, 7. 
Met., 40.) And, if at the time of a sale under a deed of trust, 
the fixtures are attached, they pass by the sale, and, if removed 
after the sale and before a deed is made, replevin will lie by 
the purchasee. (Sands vs. Pfeiffer, 10 Cal., 258; Cohen vs. 
Kyler, 27 Mo., 122.) 

The question here is not, whether the trustee, or beneficiaries 
in the trust, could have reached the fixtures thus detached, if 
necessary for the payment of the debts; but whether the 
title to the fixtures passed simply by a sale of the ruined prem- 
ises. 
There is nothing in the case to show that such was the inten-¢ 
tion of the parties. In my judgment, the trustee could have 
sold the fixtures as personal property; but he had no right to 
sell them merely by selling the ruined premises. 

In the condition that the premises were in, and as they 
stood upon the ground when sold, those fixtures formed no 
part of the realty. Under this view the court erred in refusing 
the defendant’s instructions, and also in rejecting testimony 
raising the same questions. 

The judgment will therefore be reversed, and the cause re- 
manded. The other judges concur. 
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Tue State or Missovri to the use of E. Heapier, Adm’r 
de bonis non of the Estate of Nathan Boon, deceased, De- 
fendant in Error, vs. B. W. Henstee and Wituiam F, 
Norrterr, Adm’rs of the Estate of G. P. SHacketrorp 
deceased, Plaintiffs in Error. 

1. Practice, civil—Pleadings—Bonds-- Breaches— General verdict.—A suit on an 
administrator’s bond alleged several breaches in not paying over money collected 
Held, that there was substantially but one breach,—the failure to pay over 
or account for money collected—and that a general verdict was pfoper. 


Error to Greene Circuit Court. 
Juhn P. Ellis, for Defendant in Error. 
Narton, Judge, delivered the opinion of the court. 


This action is by the administrator de bonis non of Na- 
than Boon against the representatives of his administrator. 
After setting out the bond of Shackelford, the petition states, 
that Shackelford and Boon, his co-administrator, received 
assets of the estate of Nathan Boon to the amount of $19,714; 
that they were credited with $10,844, and still have in their 
hands $8,870. The petition avers a failure on the part of 
Shackelford and Boon to make annual or final settlement, and 
judgment is asked for the penalty of the bond, with execu- 
tion for the amount so alleged to be unaccounted for. 

The finding of the court was for $8,085.65, and a judgment 
for the penalty, and that the said amount was to be allowed 
in the Probate Court against the estate of said Shackelford. 

A motion for a new trial was filed in the time authorized 
by the statute, which was overruled about a year afterwards, 
and then a motion in arrest was filed. The objections taken 
in both motions were purely technical, not going to the mer- 
its of the judgment. 

Conceding, however, that the motion for arrest was in time, 
we see no ground for reversing the judgment of the court 
below in overruling it. It is said there were several breaches 
of the bond averred, and that upon each there should have 
been a separate verdict, but there was substantially but one, 
and that was the failure to pay over or account for the sum 
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alleged to have been received, and upon this there was a ver- 
dict and judgment. 

Judgment atlirmed. The other judges concur: Judges 
Wagner and Sherwood absent. 


> 





° 


E. T. Rensnaw, Respondent, vs. F. McVean, Appellant. 
1. Judgment affirmed. 
Appeal from Moniteau Circuit Court. 
Burke §& White, for Appellant. 
Owens & Wood, for Respondent. 


Surerwoop, Judge, delivered the opinion of the court. 


5 

This was an action brought in the Monitean Circuit Court 
by Renshaw against McVean, for tearing down his fences and 
scattering his rails, for which aileged trespass a judgment for 
$100 was asked. 

The answer was a general denial, and also attempted to jus- 
tify by alleging, that the place, where the fences were thrown 
down, was a public highway, had been dedicated as such by 
the plaintiff, and used as such by the public, &e., &e. The 
replication traversed all the material statements of the answer. 
The cause was tried by a jury, and resulted in a verdict and 
judgment for the plaintiff for the sum of one dollar ($1.00), 
Upon looking over the whole record, the issues raised by the 
pleadings seem to have been fairly submitted to and tried by 
the jury; the verdict is supported by the evidence, and no 
material error was committed by the court in giving or refus- 
ing instructions or admitting or excluding evidence. 

For these reasons, the judgment will, with the concurrence 
of the other judges, except Judge Adams, who is absent, be 
attirmed. 
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Misstsstpp1 Prantne Miz, Defendant in Error vs. Pressy-. 
TERIAN Cuvrci, Plaintiff in Error. 


— 


. Mechanic’s lien—Notice to owners—Name of party claiming lien.—A corpora- 
tion, claiming a lien on certain property, gave notice to the owners thereof, sta- 
ting its own name in full, but signed the notice with its abbreviated name, 

Held, that the variation was not material, because 

the owners could not be misled thereby. 


omitting “‘of St. Louis.” 


4 


2. Mechanic's lien—Account jiled—Name of party claiming lien —A corporation, 
claiming a lien against certain property, filed its verified account with the clerk 
of the court. This account did not state the full name of the corporation, 
omitting “of St. Louis,” but referred to the notice given to the owners of the 
property where the full corporate name was given ; the affidavit tothe account 
used tie full corporate name: Held, that the owners of the property were not 
misled, and that there was a substantial compliance with the law. 


~ 


. Practice, civil—Pleadings—Answer—Defert of parties. —By answering to the 
merits, the defendant waives all objections on the score of defect of parties 
to the action. 


Error to Cole Circuit Court. 
Ewing & Smith, for Plaintiff in Error. 


I. The lien paper, which had been filed in the name of 
‘Mississippi Planing Mill Company,” which was not the 
name of the plaintiff, was inadmissible. (82 Mo., 218.) 

II. The mechanic’s lien law, being in derogation of common 
law, must be strictly complied with. (28 Mo., 188; 15 Mo.. 
281; 1 E. D. Smith, 654.) Tlie evidence cannot be supplied 
by parol testimony. (38 Mo., 188.) 

Il]. There is no evidence that the church ever authorized 
the contract or ratified it afterwards. Corporations must 
speak by their records, if anv kevt, and there were in this case. 
(80 Mo., 118.) 


Lay & Belch, for Defendant in Error. 


I. The object of the notice and the lien is to give deti- 
nite information of the character and amount of the elaim, 
and, if they do this, they are sutlicient. (Miller vs. Faulk, 47 
Mo., 262.) 

II. When the name given sufficiently designates the cor- 
poration, a contract cannot be avoided fora misnomer. (Ang. 
& Am. Corp., § 647; St. Louis Hosp. Ass. vs. Williams’ 
Aduir., 19 Mo., 609.) 
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III. Acts of corporations may be proved in the same man- 
ner as those of individuals, and no action in writing on the part 
of the Board of Directors is necessary. (South. Hotel Co. vs. 
Newman, 30 Mo., 118; Preston vs. Mo. & Pa. Lead Co., 51 
Mo., 43.) 


Vortss, Judge, delivered the opinion of the court. 


This action was brought to recover for materials sold to de- 
fendant Faulk, to be used by him in the erection of a honse 
in the petition named, erected by him for the other defendants, 
and to enforce a mechanic’s lien against said house, &e. 

The petition stated, that the plaintiff was a corporation in- 
corporated under the laws of this State; that the defendant, 
Mr. D. Faulk, prior to the 24th day of September, 1867, en- 
tered into a contract with the defendants, Austin A. King, Jr., 
O. G. Burch, E. W. Parsons, N. C. Burch, and D. G. Steele, 
who were the trustees of the Presbyterian Church of Jeffer- 
son City, Missouri, and the owners of the premises described, 
for the erection of a church building upon the lot of ground 
therein described ; that defendant Faulk was the original con- 
tractor with the said owners for the building and furnishing 
the materials for the erection of said church, &e. The peti- 
tion then sets out, that the plaintiff had sold said Faulk ma- 
terial to be used, and which was used, in the erection of the 
buiding, describing the building and the premises on which it 
was erected; that Faulk had failed to pay for said materials, 
that notice thereof had been given to the defendants, the 
trustees for the church and owners of the house, of the inten- 
tion of plaintiff to enforce a lien on said house for its said 
demands; that the account had been duly filed witb the 
clerk, with a description of the building and premises as the 
law directs, &c., &c. In fact there is no objection taken to the 
petition, or to the time of giving the required notice to the 
owners of the building, or to the time of filing the lien, or of 
the commencement of the suit to enforce the lien, provided 
the different steps to be taken by the plaintiff were other- 
wise legally sufficient. The defendant Faulk made default, 
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thereby confessing the action so far as he was concerned. The 
other defendants filed an answer, in which, after denying all of 
the material allegations in the petition, they aver, that they 
are only trustees of the Presbyterian Church of Jefferson City 
Missouri, which was organized in said city in February, 1866, 
which said church is a corporation by that name duly incor- 
porated under the laws of this State, and that as such corpo- 
ration it held the legal and equitable title and interest in the 
lot and building described in the petition, and that said de- 
fendants were only the trustees of said church and corpora- 
tion, and have no title or interest in the said premises as such 
trustees. The defendants further aver, that said church, so in- 
corporated as aforesaid, has an equitable interest in said Jot 
and premises as described in plaintiff's petition, and which is 
sought to be charged with said lien, and that the plaintiff had 
knowledge of said equitable interest at the date of its alleged 
contract with said Faulk and of the filing of its supposed lien, 
and that said church and corporation is not made a party de- 
fendant to this action ; wherefore it is averred, that said church 
or corporation cannot be made liable under a judgment ob- 
tained in this form, and that these are not proper parties de 
fendants to the record, and that said suit should be dismiss- 
ed, &e. 

The plaintiff filed a replication to this answer, admitting 
that defendants were the trustees of said church, but deny- 
ing all other affirmative allegations in the answer. 

The case was tried before a jury. After the evidence was 
heard, and instructions given by the court, the jury found a 
verdict in favor of the plaintiff. The defendants filed a mo- 
tion to set aside the verdict and grant them a new trial, set- 
ting out as causes therefor all of the causes usually set forth 
in such motions, sufficient to cover all of the points raised by 
the defendants in this case. This motion being overruled by 
the court, the defendants excepted. The defendants then filed 
a motion in arrest of judgment, which being also overruled 
by the court, they again excepted, and have brought the case 
to this court by writ of error. 
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The main, and it may be said, the only questions, arising in 
this case for the consideration of this court, grow out of the rul- 
ings of the court during the trial of the cause in reference to 
the exclusion or admission of evidence in the cause. It is 
true also, that the defendants objected to instructions given by 
the court for the plaintiff, and asked a number of instructions 
on their part, which were refused, to all of which actions of 
the court in giving and refusing said instructions exceptions 
were duly made by the defendants. Yet as these instructiong 
only raised the same questions raised on the trial in reference 
to the admissibility of the evidence, no useful purpose could 
be accomplished by making any further reference thereto. 

The first question raised by the record in this case, and 
which is insisted on by the defendants here, grows out of the 
objection made by the defendants to the notice served on them 
by plaintiff, notifying them that plaintiff held a claim against 
the building or improvement, as is required by the 19th section 
of the law concerning Mechanics’ Liens. There is no question 
made as tothe form of the notice, nor to the time in which 
it was served, but when the notice was offered in evidence on 
the trial it was objected to by the defendants, on the ground 
that the notice was signed or subscribed by the name of “Mis. 
sissippi Planing Mill Company,” and not by the name of 
“Mississippi Planing Mill Company of St. Louis,” and that 
the notice was therefore irrelevant. 

In the body of the notice it is stated, asfollows: “You 
are hereby notified, that the Mississippi Planing Company of 
St. Lonis, Missouri, holds a claim,” &c., but the signature at the 
bottom of the notice omitted the words “of St. Louis” at the 
end of the corporate name of the plaintiff. The court overrul- 
ed the defendants’ objection to the notice, and admitted it 
in evidence. 

We think the court did right. The notice being otherwise 
sufficient, it cannot be seen how the defendants could be mis- 
ted by this notice. The notice informed them who it was 
that held the claim against their building, and where the plain- 
tiff resided, giving the full and complete corporate name of 
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the plaintiff, and it could not be material to the defendant, 
that the notice was signed by the corporation by using an 
abbreviated designation. It is impossible to see how the defend- 
ants could have been misled or injured. They were properly 
informed as to the proper corporation who claimed the debt 
against the contractor, and this is all that the law requires so 
far as the name of the plaintiff is concerned. 

The next objection raised by the record is, that the court 
admitted in evidence, against the objections of the defendants, 
the verified account filed with the circuit clerk of Cole county, 
which was intended to create and constitute the lien in favor 
of the plaintiff. It is not contended by the defendants in this 
court, that this account or statement is deficient in any other 
particular, except that it is variant, so far as the name of the 
plaintiff is concerned, from the name of the plaintiff as given 
in the petition, in this; that the account is made out in favor 
of “The Mississippi Planing Mill Company,” omitting the 
words “of St. Louis” as stated in the petition. It is to be ob- 
served, that the affidavit to the account uses the whole com- 
plete corporate name, as stated in the petition, and refers to 
the notice given to the defendants where the full corporate 
name was also given, which seems to me to be sufficient to 
prevent any surprise on the part of the defendants; the sub- 
stantial requirements of the law were fully complied with, 
and the variance complained of is so technical that it would 
be a denial of justice to hold the lien insufficient on that ac- 
count. There were several other exceptions taken to the ad. 
mission of other parts of the evidence, which depended on 
the same ground of variance, and for the same reason the 
court below properly disregarded the variance, and admitted 
the evidence. 

It is further insisted by the defendants in this case, that the 
evidence of the witnesses shows, that the Presbyterian Church 
is a corporation and should have been made a party tothe suit, 
as it had an equitable interest in the property to be effected. 
It is sufficient to say in answer to this objection, that by an- 
swering to the merits of the action the defendants waived 
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any objection they might have urged to the petition on the 
ground of a defect of parties to the action. The defendants 
sued were the persons who made the contract for the build- 
ing, and who held the legal estate in the premises to be charg- 
ed; they being proper parties, if other parties in interest 
were not also made parties, that fact would not defeat the ac- 
tion; the only effect that could result would be, that the judg- 
ment in the case might not, and in some cases would not, 
effect the interests of those who were not made parties. 

It is also contended, that there is no evidence to show, that 
the contract was made by any one authorized to make it, that 
the proof shows that the church kept a record of its proceed- 
ings, and that, if it had either made or ratified the contract 
to build the house, it could only be proved by its recorded 
proceedings. It is sufficient to say, that parol evidence was 
admitted to prove the fact of a ratification of the contract to 
build the house made with defendant Faulk by the other de- 
fendants as the trustees of the church without objection, and 
it is too late to object to evidence for the first time in this 
count, and it further appears by the defendants’ own evidence, 
that they had recognized the contract and paid Faulk for his 
work, after which it is searcely fair in them to say that, as 
trustees of the church, they had paid for the erection of a 
house without recognizing or ratifying the contract they were 
performing. 

I think every question raised by the defendants in this case 
is fully settled by this court in the case of Miller vs. Faulk, 
47 Mo., 262, and that they need not be further examined 
here. 

The judgment of the Circuit Court is affirmed, the other 
judges concurring. 
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Tue Srare or Missovrt, Defendant in Error vs. Witiiam 
German, Plaintiff in Error. 
1. Criminal law—Corpus delicti—Con fession, without other proof of — A couvie- 


tion of murder is not warranted when there is no other proof of the corpus de 
licti, but the uncorroborated extra jndicial confession of the accused, 


Error to Jasper Circuit Court. 


James F. Hardin § D. 2. Harrison, for Plaintiff in 
Error. 

I. The court erred in admitting any evidence. There was 
no proof offered tending to prove that Canaday was dead, and 
without proof of the death, there could be no conviction. 
(Whart. Am. Crim. Law, § 745-6; State vs. Robinson, 12 
Mo., 592; State vs. Scott, 39 Mo., 429; 1 Chit. Crim. Law, 
563; 3 Lbid, 736; 1 Russ. Crimes, 567-8 ; 1 Green]. Ev., § 217.) 
The confessions could not be used to prove the corpus delécté. 
See above cases. 

II. The court erred in admitting the evidence of confessions 
testitied to by the witness, C. W. Mallory. (1 Greenl. Ev., 
§$ 213, 263; People vs. Ward, 15 Wend., 231; State vs. Hector, 
2 Mo., 166; 1 Phil. Ev., 544, and cases there cited; Archibald, 
Crim. Pl., 125-6; Roscoe Crim. Ev., 34; Joy Confessions, 38 
Law Lib., 59-61; 7 Iredell, [N. C.] 239; 2 Hump., [Tenn.] 
373; State vs. Scott, 39 Mo., 424; State vs. Robinson, 12 
Mo., 592; State vs. Brockman, 46 Mo., 566.) 


H. Clay Ewing, .2ttorney General, for Defendant in 
Error. 


Waener, Judge, delivered the opinion of the court. 


The defendant was indicted in the Cireuit Court for murder 
in the first degree, in killing one Canaday. On the first trial 
he was convicted of the offense, with which he stood charged, 
but on his motion that conviction was set aside, and being 
again put upon his trial he was found guilty of murder in the 
sec mad degree. 

The testimony as preserved in the bill of exceptions, shows 
in brief, that the defendant and Canaday, lived together, Can- 
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aday, having married defendant’s wife’s mother; that on the 
day on which Canaday, disappeared, the two started together 
in a wagon, to a cornfield where they were working, about 
two miles distant. In the evening when defendant returned 
he was alone, and when inquired of concerning Canaday, he 
said that a couple of men came along where they were at 
work, and gave the old man a drink of whisky, and he went 
off with them. There was nothing unusual about defendant’s 
actions and appearance, and he uniformly told the same story 
in reference to Canaday’s absence. 

After the lapse of several months, in the woods between 
the house where defendant lived, and the field where he went 
to work when he was accompanied by Canaday, a pair of old 
boots, and some other clothing were found, and also some 
bones. Anattempt was made to identify the boots and clothing 
as those belonging to, and worn by Canaday, but the evidence 
only showed that they were similar, no witness swearing to a 
positive identification. Nothing was done towards arresting 
the defendant or fastening the alleged crime upon him, and in 
about eight months after Canaday’s disappearance, he changed 
his residence, going into Kansas, forty miles distant from where 
he previously resided. A warrant was afterwards sued out 
against him,in Jasper county, charging him with the murder 
of Canaday, and an officer went and arrested him, in his own 
house. He accompanied the officer back to Jasper county, 
without any kind of resistance, and on the way, he was told 
by one of them, that it would be better for him, to confess. 

After he was placed in prison, the officer who arrested him 
and was deputy sheriff, had several conversations with him. 
The officer says that those conversations were confidential ; and 
upon another occasion he says that he had the prisoner com- 
pletely “broke.” At one of these conversations, and one only, the 
prisoner made the confession to him, which was given in evi- 
dence. From the oflicer’s statment it seems that the prisoner 
labored under the impression, that there were certain witness- 
es who were going to swear that he committed the crime. 


He evidently believed that they would convict him, and he 
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told the officer, that he had made up his mind not to put the 
county to any more expense, and that he would plead guilty, and 
that he killed Canaday. There was a mere admission of kil- 
ling; no time, place, or circumstances were given. He wanted 
the officer to see the judge and use his influence, to have his 
punishment as light as possible, and then to get up a petition 
to have him pardoned. The officer promised him that he would 
get up the desired petition, and told him that he thought he 
could be got out of the penitentiary, after he had been there 
a reasonable time. At the time this confidential interview 
was had, it appears that this same officer was engaged with 
others in procuring counsel to assist in prosecuting the accns- 
ed to a conviction, for the purpose of obtaining a reward, that 
had been offered. It appears abundantly clear that, when the 
prisoner proposed to plead guilty and confess the crime, that 
he supposed, that he could plead guilty of murder in the see- 
ond degree, and that no higher punishment than imprison- 
ment in the penitentiary could be inflicted upon him under 
the indictment. But when he afterwards saw the indictment 
and became aware that it was for murder in the first degree, 
and that a conviction thereon might lead to an execution, he 
changed his mind, and declared that he would not plead guilty, 
but would stand his trial. Such is substantially the evidence 
as shown by the record. It will be observed that there was 
no evidence whatever, that Canaday was murdered, except 
the confession of the defendant, and that was made under cir- 
cumstances which rendered it inconclusive and questionable 
indeed, whether it should have been admitted at all. 
Confessions are divided into two classes, namely, judicial 
and extra-judicial. Judicial confessions, are those which are 
made before the magistrate or in court, in due course of legal 
proceedings, and it is essential that they be made of the free 
will of the party, and with full and perfect knowledge of the 
nature and consequences of the confession. Of this kind are 
the preliminary examinations, taken in writing by the magis- 
trate, pursuant to statutes, and the plea of guilty made in 
open court to an indictment. Either of these is sufficient to 
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found a conviction upon, even if it be followed by sentence 
of death, they being deliberately made, with the advice of 
counsel, and under the protecting caution and oversight of 
the judge. Extra-judicial confessions, are those which are 
made by the party elsewhere than before a magistrate, or in 
court, this term embracing not only explicit and express con- 
fessions of crime, but all those admissions of the accused from 
which guilt may be implied. (1 Greenl. Ev., § 316.) 
Whether extra-judicial confessions, uncorroborated by any 
other proof of the corpus delicti, are of themselves suf- 
ficient to found a conviction of the prisoner upon, has not 
only been doubted, but, in the best considered cases, denied. 
“In the United States,” says Greenleaf, “ the prisoner’s confes- 
sion when the corpus delicté is not otherwise proved, has been 
held insufficient for his conviction; and this opinion certainly 
best accords with the humanity of the criminal code, and 
with the great degree of caution applied, in receiving and 
weighing the evidence of confessions in other cases; and it 
seems countenanced by approved writers on this branch of the 
law.” (bid, § 217.) Wharton, in his treatise on Criminal Law, 
lays down the doctrine in equally emphatic terms, and says 
that proof of the corpus delicti, by clear and satisfactory evi- 
dence must always precede'a conviction. He approvingly quotes 
the language of Lord Hale, where that great judge says: “I 
would never convict any person for stealing the goods of a 
person unknown, merely because he would not give an account 
how he came by them, unless there were due proof made that 
a felony had been committed. I would never convict any 
person of murder or manslaughter, unless the fact were proved 
to be done, or at least the body found dead.” (1 Whart. Crim., 
Law, § 745-45.) A writer of standard excellence has said: 
It may be doubted whether justice and policy ever sanction a 
conviction, where there is no other proof of the corpus de- 
licté, than the uncorroborated confession of the party. (Wills 
Circumst. Ev., § 6.) In murder trials, the rule laid down 
hy Lord Hale, has been generally followed, namely, that the 
fact of death should be shown, either by witnesses who were 
34—vVOL. LIV. 











JEFFERSON CITY. 





State v. German, 





present, when the murderous act was done, or by proof of the 
body having been seen dead ; or if found in a state of decom- 
position, or reduced to a skeleton, that it be identified by tests 
of the most clear and cogent character. These authorities have 
frequently received the approbation of this court. In Robin- 
son vs. The State, (12 Mo., 592.) Judge Ryland, after examin- 
ing many of the cases, laid it down as the settled rule, that 
the confession of a defendant, not made in open court, or on 
an examination before a committing court, but to an individ- 
ual, uncorroborated by circumstances, and without proof a/Z- 
unde that acrime has been committed, would not justify 
conviction. Inthecase of The State vs. Scott, (39 Mo., 424.) 
which was an indictment for robbery,where the evidence show- 
ed that the prisoner was riding in company with an old man, 
and he declared that he intended, to get into a “fuss” with 
the old man, and take his horse from him, and afterwards he 
was seen riding the horse, and he said that he had got into a 
“fuss” with the old man, and took his horse, this was held to 
be insufficient evidence to warrant a conviction, because there 
was no corroborative testimony that a crime had been com- 
mitted. This doctrine was also recognized in the case of the 
State vs. Lamb, (28 Mo., 218,) where a conviction for murder 
was sustained, upon a judicial confession by tle prisoner, 
which constituted the only actual proof of the commission of 
the crime. But there was a chain of corroborative circumstan- 
ces, from which the evidence of guilt was irresistible. In the 
case at bar, there is an utter failure to prove the corpus delict?. 

All the circumstances, proved by the State outside of the 
confession, may well exist and still be entirely consistent 
with the fact, that Canaday was never murdered, and that 
he is still alive; that a pair of coarse boots were found simi- 
lar to his, is really no evidence. All boots bought of the store 
as his were, will look alike when worn; so with the clothes. 
The belt which it was first thought was his, upon a close exam- 
ination proved not to be his. Mrs. Davis, the witness with 
whom he had ljived when he was working on the railroad, 
and who had mended it for him, when she inspected it, said 
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that his belt was lined by her with a piece from an old calico 
dress, and that the belt produced and found, was lined with 
bed ticking, and was not his. The confession was made out of 
court, and lacks the necessary corroboration. 

It further appears that it was made under a misapprehen- 
sion, and that the prisoner did not have a full knowledge of 
all the facts, and of the consequences that would result there- 
from. It is undeniable that the officer, to whom the confes- 
sion was made, was in the prisoner’s confidence, and exerted 
a great influence over him, and it may be well doubted wheth- 
er it was properly admitted in evidence. 

I think that the demurrer tendered to the evidence by the 
defendant’s counsel, should have been sustained, and that the 
judgment should be reversed, and the cause remanded. 

The other judges concur. 





fo) 


D. K. Sreerz, Respondent, vs. Samven Wear, Appellant. 


1, Legislature—Contest for seat in—Costs, how adjusted.—The contestee for a 
seat in the General Assembly of the State cannot have his action against the 
unsuccessful contestor for costs expended in the contest, where the same is 
carried on before the Legislature. Section 58 of the Act touching Elections, 
(Wagn. Siat., 574,) applies only to contests had before the courts of the coun- 
try. 


Appeal from Cooper Circuit Court. 
Hayden & Tompkins, for Respondent. 


I. The right to costs depends altogether on Statute. (2 Bae. 
Abr. title “Costs,” p. 484, “A”; Tidd’s Pr. p. 864; Bouv. 
Law Dict. I Vol., title, “Costs,” p. 370 and authorities refer- 
red to.) 

II. That each House sits as a court, exercising judicial 
functions in deciding upon the election, ete., of members, and 
that their judgments in such cases are conclusive. (See Cool, 
Const. Lim., p. 133.) 

III. If costs were allowed as part of such judgment, then 
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the only means to enforce payment of them is by process on 
the judgment, or by suit based on it, and an action in the na- 
ture of assumpsit for cost eonomine will not lie. (Wagn. 
Stat., 574, § 58.) 

McMillan Bros., for Respondent. 


I, The statute in relation to Elections provides that, “ in all 
contested election cases, costs may be adjudged against the un- 
successful party, and payment thereof enforced as in civil 
eases.” And the statute in relation to costs in civil cases, pro- 
videsthat, “in all civil actions or proceedings of any kind, 
the party prevailing shall recover his costs against the other 
party, except cases in which a different provision is made by 
law.” (Wagn. Stat., 374, $58, also, 343, § 6.) 

II. The justices of the peace, selected by appellant and 
respondent to attend to the taking of the depositions in said 
contested election case, had no power to adjudge costs. Their 
power is limited by the statute to subpcenaing witnesses and 
taking and certifying the depositions. The House of Represen- 
tatives could not enter up a judgment and enforce its collec- 
tion as in civil eases. Hence the statute above referred to 
would be meaningless when applied to the case at bar, unless 
the respondent has his remedy against appellant in a civil ac- 
tion to collect costs which are forced upon him in an unsuc- 
cessful attempt by appellant to oust him from his seat in the 
legislature. 

III. Theappellant being unsuccessful in his said contest 
before the legislature, the statutes make him liable to the res- 
pondent for costs, and the respondent may bring his action to 
enforce the collection thereof, in any court of competent juris- 
diction. (Davis vs. Farmer, 28 Mo., 54; Peralta vs. 

dams, 2 Cal., 594.) 


Vortzes, Judge, delivered the opinion of the court. 


This action is brought by the plaintiff to recover from the 
defendant, certain costs expended by plaintiff in a proceeding, 
instituted by defendant before the Tlouse of Representatives 
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of the General Assemby of the State of Missouri, to contest 
the election of plaintiff to the office of representative from 
Cooper county, to said House of Representatives. 

The petition is substantially as follows. It is charged that 
plaintiff was on the eighth day of November, 1870, duly elect- 
ed, Representative to the Twenty-sixth General Assembly of 
the State of Missouri from the Second Assembly District of 
Cooper county in said State ; that on the first day of Decem- 
ber, 1870, said defendant proceeded to contest the declared 
election of plaintiff as such representative, and in pursuance 
of the statute in such case provided, plaintiff selected and 
employed one George W. Koonts, a Justice of the Peace, for 
Cooper county, to attend to the taking of the depositions in said 
contest on the part of plaintiff; that said justice, in connection 
with a justice selected by the defendant, proceeded to take 
the depositions of witnesses in said cause, for the period of 
seventeen days, and which said depositions were duly certified 
and sent to the speaker of said House of Representatives of 
the Twenty-sixth General Assembly, of the State of Missouri 
as the law directs; that in and about his defense to said con- 
test, plaintiff was compelled to and did spend a large sum of 
money in procuring the services of constables in summoning. 
witnesses and justices of the peace, in issuing subpeenas and 
in fees paid witnesses for their attendance to give their depo- 
sitions. The petition setting forth the officers and witnesses to 
whom the money was paid and the amount paid each, amount- 
ing in the whole to $158.15, which said sum consisted of th e 
legal fees, of such officers and witnesses for their services and 
attendance, etc.; that said contest was prosecuted before said 
House of Representatives by defendant to its final termination 
in which defendant was defeated in his contest and plaintiff by 
the final decision and resolution of said House of Representa- 
tives, declared to be the duly elected member, ete. Whereby 
an action accrued to plaintiff to have and recover of and from 
the defendant, the said sum of money so expended with inter- 
est, costs, ete, and for which judgment was prayed. 

The defendant demurred to this petition, stating among other 




















JEFFERSON CITY. 





Steele v. Wear. 





causes that the petition, did not state facts sufficient to consti- 
tute a cause of action, and that from the facts stated in the pe- 
tition no such sums were allowed by law for such services, as 
costs, and that no costs had been adjudged in plaintiff's favor, 
wherefore no recovery could be hadin the case. The court 
overruled the demurrer, and the defendant refused to further 
plead in the cause, when final judgment was rendered in the 
cause in favor of the plaintiff, for the sum of $165.26 with 
costs. From this judgment the defendant appealed to this 
court, where he insists that the petition contains no cause of 
action and that his demurrer ought to have been sustained. 
The only question presented to this court by the record of the 
ease is whether the petition of the plaintiff presented facts, 
out of which a legal liability could arise on the part of the 
defendant, to pay the plaintiff the money demanded. 

At common law the plaintiff was not entitled to recover 
costs in any case. Statutes were passed in England allowing 
the recovery of costs, in cases where damages were recoverable, 
and costs could be recovered there in no other cases except 
the recovery was authorized by a statute authorizing the recov- 
ery of costs, inthe particular case. (Kneass vs. The Schuyler 
Bank, 4 Wash O. 0.,106; Hart vs. Fitzgerald, 2 Mass., 509.) 

In most of the States in this country, costs are made recov- 
erable by the prevailing party in an action. In some states, 
even what is considered a reasonable fee for the attorney of 
the successful party, is recoverable from his antagonist, in the 
way of costs, and in this State a fee is recoverable against the 
defendant in criminal cases, in favor of the prosecuting attor- 
ney. In civil actions costs are allowed in this State to the pre- 
vailing party in almost, if not all civil actions prosecuted in the 
courts of this State. By the sixth section of the statute concern- 
ing Costs (Wagn. Stat., [Ed. 1872,] 343), it is provided that 
“in all civil actions or proceedings of any kind, the party pre- 
vailing shall recover his costs against the other party, except 
in those cases in which a different provision is made by law.” 
This changes the rule of common law and establishes the gen- 
eral rule, that costs are recoverable in civil actions or proceed- 
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ings unless a different provision is made by law, but we do not 
think that this statute applies to contested elections, not even 
in cases where the contest is had before the courts of the coun- 
try. The statute only applies to the general actions and pro- 
ceedings commenced and prosecuted in the courts of the coun- 
try, where costs can be recovered as a part of, and incident 
to the judgments rendered by the courts. Itseems that the 
legislature so understood it, for when we refer to the statute 
concerning contested elections, we find that a special provision 
is made in reference to costs where such contests are had be- 
fore the courts of the country. 

By they 58th section of the statute concerning Elections, 
(Wagn. Stat., 574,) it is provided that, “In all contested elec- 
tions costs may be adjudged against the unsuccessful party, and 
the payment thereof enforced as in civil cases.” This section 
it will be observed from its connection with the other sections 
of the act, and from the whole subject matter only applies to 
contests of elections which can be had before the courts where 
costs can be adjudged and the payment thereof enforced as in 
civil cases by execution on fee bill or in some other manner 
provided for in the courts. In the very nature of the case, no 
costs could be adjudged or enforced by the House of Represen- 
tatives,where they decide the contest by resolution of the House. 
No judgment is rendered or could be rendered or adjudged in 
such cases,and no payment could be enforced as costs are enfore- 
ed in civil eases. It could not, therefore, have been intended 
by the legislature that this last quoted section should apply 
to any contests but those authorized to be contested in the 
courts of the country. It may be hard in such case for the 
plaintiff to be put to costs, which he had no means provided 
by law by which he eould recover it back from the unsuccess- 
ful party ; but the common law gives him no remedy, in such 
case, and we do not think he has any by statute. 

The cases referred to by the plaintiff, are cases where costs 
were plainly allowed, and, in fact, an express promise or un- 
derstanding to pay them. (Heard vs. Farris, Ist Littell [Ky.] 
246.) 
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The demurrer in this case ought to have been sustained. 
The judgment of the Cooper Circuit Court will be reversed. 
The other judges concur. 





° 


Tennessee Srewart, et al., Defendants in Error, vs. Jas. R. 
CatpweELt, ef al., Plaintiffs in Error. 

1. Administrator—Demand allowed by collusion—Sale of lands—Bill in equity, 
to postpone.—Where a claim against an estate is allowed, and land belonging 
thereto is about to be sold to satisfy the allowance, through fraud and collusion 
between the administrator and the claimant, a bill in equity by the heirs to set 
aside the allowance and postpone the sale is a proper remedy, notwithstanding 
that an action of damages would lie against the administrator on his bond. 
Such action would sound only in damages and would fail toreach the land. 
Jurisdiction by a court of equity is not ousted in such case, because a remedy 
exists at law. 


Error to Henry Circuit Court. 
Ladue §& Vance, for Plaintiffs in Error. 


I. The petition states a good cause of action in equity. 
(Harris, et al. vs. Terrell’s Ex’r, 38 Mo., 421.) 

II. A judgment collusively or fraudulently procured should 
be set aside atthe instance of the party against whom it is 
procured. (Miles vs. Jones, 28 Mo., 87; 19 How. Prac., 289; 
21 Barb., 9; 26 Barb., 262. 

Ill. The allegations of the petition are ample and suflicient 
to entitle the plaintiffs to a hearing in a court of equity. 
(Sullivan vs. Burgess, 37 Mo., 300.) The allowance being 
obtained by fraud, it can only be set aside in a Court of Equity, 
(23 Mo., 95; 15 Mo., 225; 20 Mo., 87; 14 Mo., 116.) 


Wright & Boone, for Defendants in Error. 


I. The petition is radically defective, because it shows 
upon its face, that plaintiffs in error had a full and adequate 
remedy at law. The judgment of the Probate Court, in allow- 


ing the claim complained of, and which is sought to be set 
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aside, was a judgment from which an appeal might have been 
taken. (Wagn. Stat., 119, $1.) Hence, plaintiff cannot re- 
sort to equity for relief. (Cabanne vs. Lisa, 1 Mo., 683; Janney 
vs. Spedden, 38 Mo., 375.) 

II. The order of the Probate Court for the sale of lands 
to pay debts, is a judgment at law, from which an appeal may 
be taken. (Frye vs. Kimball, 16 Mo., 9; Wolf, e¢ ai., vs. 
Wohlien, e¢ a/., 32 Mo., 124.) 


SuErwoop, Judge, delivered the opinion of the court. 


This was a suit, in the nature of a bill in equity, brought in 
the Henry County Court of Common Pleas, by the heirs at 
law, who were the children and grandchildren, of John R. 
Elliott, deceased, to set aside a certain order and judgment of 
allowance, made and entered in the Probate Court of said 
county, in favor of defendant, Jas. R. Caldwell, and against 
the estate of said decedent. 

The petition in substance alleges that John R. Elliott, the 
decedent, died seized and possessed of a considerable amount 
of real estate, which had descended to and was held by the 
plaintiffs as tenants in common ; that defendant, Henry Sha- 
fer, was appointed administrator of said decedent’s estate, 
and, as such, took charge of and proceeded to administer 
upon the same; that the allowance in question was obtained and 
entered by fraud and fraudulent collusion between the said de- 
fendants,Caldwell and Shafer ; that Caldwell knew that he had 
no demand against the estate, and that the same was not indebt- 
ed to him, and the administrator, knowing this also, waived 
notice of, and made no defense against the claim, and conceal- 
ed the allowance thereof from plaintiffs, in order to prevent 
them from showing to the court, that the same was fraudulent 
and unjust, and. in consequence of such concealment, plain- 
tiffs knew nothing of such allowance, until long after the 
fraudulent design was effectuated ; that some time before the 
death of decedent, defendant, Caldwell, sold and conveyed to 
said deceased, certain lands in Henry County, and received, 
as the partial consideration therefor, certain promissory 
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notes and accounts, which were transferred to him without 
recourse, and at the risk of the transferee, which arrange- 
ment was entered in a written contract made at the time; that 
Caldwell, for the purpose of more effectually carrying into 
effect his said fraudulent purpose of obtaining the said fraud- 
ulent allowance, surreptitiously and wrongfully took posses- 
sion of said instrument, which wasthen made by and between 
deceased and himself, and has secreted or else destroyed the 
same; that Caldwell based his fraudulent pretenses for an 
allowance against said estate, on the ground that he was una- 
ble to collect a portion of the notes thus transferred to him, 
and that said estate was therefore liable to pay him the amount 
of said notes remaining uncollected; that, aside from the 
fraudulent demand as aforesaid allowed, the estate was in- 
debted in a very inconsiderable sum, which had either been 
paid or for the liquidation of which the personal assets were am- 
ple; that, notwithstanding this state of facts, the administrator, 
Shafer, had, though well knowing that there was no necessity 
for an order for the sale of the lands thus descended, procured 
an order for the sale of such lands, under the pretense that the 
personal assets of the estate were insufficient for the payment 
of debts, &c., &e. 

The petition concluded with a prayer that the allowance 
might be vacated and set aside, and the sale of the land post- 
poned until a final hearing, and for other and further relief. 
The petition was held insufficient on demurrer, which alleged 
as grounds: 1st—That plaintiff, as shown by the petition, had 
an adequate remedy at law, by appeal from the judgment of 
allowance; 2nd—That, if injury had resulted, as alleged, 
from the acts of the administrator, a complete remedy at 
law existed by action on his bond; 3rd—That the petition 
contained no equity. 

The court manifestly erred in adjudging the petition insuf- 
ficient. A stronger case for equitable interference, was never 
presented than that which the demurrer confesses to be true. 
The reason why the plaintiffs did not avail themselves of an 
appeal is sufficiently set forth in the petition; the alleged 
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fraudulent concealment, cut them off from the benefits con- 
ferred by an appeal, even were we to concede, that the heirs 
of an intestate are possessed of such privilege. Nor could 
a suit on the bond of the administrator be regarded as ade- 
quate and complete, because a recovery on such bond, if it 
could be obtained, would sound only in damages; while the 
land which had descended tu the heirs would have been, in 
the meanwhile, disposed of; and courts of equity usually 
attach far greater importance to land, as possessing an in- 
trinsic value, not the subject of either computation or com- 
pensation in damages. But fraud belongs to the original 
jurisdiction, always exercised by a court of equity, and consti- 
tutes its “most ancient foundation”; and such jurisdiction is 
not ousted because a remedy exists at law, for the jurisdictional 
powers formerly possessed by that court, still continue unaf- 
fected by the enlargement which is taking place in the func- 
tions of the courts of law; and will not be extinguished by 
anything short of direct and positive prohibitory enactment. 
(1 Sto. Eq. Jur., §§ 64, 80, and cas. cit.) A petition in all 
its essentials precisely similar to the one under consideration, 
was held good by this court, in Mayberry vs. McClurg, 51 Mo., 
256 ; See also Harris vs. Terrell’s Ex’rs, 38 Mo., 421 and cas. 
cit.; Miles vs. Jones, 28 Mo., 87; 1 Sto. Eq. Jur., § 252. 
Judgment reversed and remanded. The other Judges 
concur. 
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Srate or Missovrt, ex rel., A. J. Baker, Arrorney Generar, 
Respondent, vs. Greene County anp GreENe Covnty 
Court, e¢ al., Appellants. 


1. Railroads—Subseriptions to—County bonds—Charter—Subsequent generat 
statutes—A provision in the charter of a railroad company, authorizing 
county courts to subscribe stock to such railroad without a vote of the people, 
is not repealed by subsequent general laws, nor by the subsequent adoption of 
the present Constitution, [Smith v, Clark County, anée, p. 58.] 

2. Railroads—Counties aud municipal bodies, subscription to—Privilege—The 
power conceded to counties or other municipal bodies by a railroad charter, to 
take and subscribe stock in such railroad, was intended as a privilege to the 
railroad. [/dem.] 

3. Railroads—Consolidation—Effect of.—When several railroads consolidate, 
the new road shall stand in their place, and possess the rights, power and 
privileges they had severally enjoyed in the portions of the road which had 
previously belonged to them. 

4. Railroads—Bonds, county—Kansas City & Cameron R. R.—Consolidation— 
Branch road—Act of March 21, 1868.—The action of the directors of the 
Kansas City & Cameron R. R.,formerly the Kansas City, Galveston & Lake Supe- 
rior R. R., in determining to build a branch R. R., in accordance with the act of 
March 21, 1868, and the charter of the Kansas City, Galveston & Lake Superior 
R. R., and the acts amendatory thereto, followed by the partial building 
thereof, and followed by their own consolidation with the Han. & St. Joseph 
R. R., did not deprive such branch road of the privilege of subscriptions from 
county courts of the counties along the line of the road without a prior vote 
of the people therein, such privileges being contained in the original charter of 
the Kansas City, Galveston & Lake Superior R. R.; such branch road was au- 
thorized by and was built in conformity to the provisions of the original 
charter, and, under the act of March 21, 1868, though nominally a branch, was 
in reality a distinct and separate road from the Hannibal & St. Joseph R. R. 

Per Vortks, J., dissenting. 


Railroads, subscription to—Counties—Consolidation—Different enterprise. —A 
power given to a county to subscribe to a specific R. R. enterprise will not au- 
thorize the county to subscribe to the stock of a wholly different company 
with a different enterprise in view, although the former company may have be- 
come consolidated with the latter, or transferred its corporate rights to it, un- 
less such consolidation or transfer was contemplated by the original charter, 


a 
. 


or was provided for by the general law. 

Railroads, subscription to—Charter of Kansas City,G. & L. S. R. R.—Act o7 
March 21st. 1868—Statute, construction of—Branch R. R.—Constitution.—The 
act of March 21st, 1868, did not enlarge the power of County Courts to sub- 
scribe to the stock of the Kansas City, G. & L. S. R. R. under its charter, and 
authorize them to subscribe for special stock in the branch road proposed to 
be built. Besides, such construction would be contrary to the Constitution 


a 


then in force. 
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8. Corporations, municipal —Public émprovements, power of subseription to.—Mu- 
nicipal corporations have no inherent right of legislation, and can only sub- 
scribe for stock in public improvements, when such power is given to them by 
the Legislature, and when the Constitution of the State does not prohibit it. 

4. Corporations, municipal—Bonds—Authority to issue—Innocent holders.— 
Municipal corporations having no inherent power to issue bonds, their power 
to issue bonds is a question of law of which all must take notice at their peril, 
and there can be no innocent holders without notice of such bonds. 


Appeal from Circuit Court of Greene County. 
Nathan Bray, with whom were Crawford & Cravens, 
for Appellants. 


I. Under the facts of the case, the County Court of Greene 
county had power to make the subscription without an aftirm- 
ative vote of the voters of thecounty. (1 R.C., 1855, p. 427, 
§ 30; Sess. Acts 1861, p. 60; 22 How., 365.) 

II. ‘The act, amendatory of sec. 30 of the act of 1855, passed 
in 1861, though passed after the act chartering the Kansas 
City, Galveston and Lake Superior Railroad Company, did 
not repeal the charter of said company, so far as the right to 
subscribe stock by a county withouta vote first having been 
had, as was embodied in that charter. Statutes, where they 
both relate to the same subject matter, must be so construed 
as to make both-effectual, if such a construction can be given 
them without doing violence to the language of the acts or 
the manifest intention of the Legislature in passing the laws. 
A general prohibition to subscribe stock in any corporation 
may well subsist with a permission to subscribe stock in a par- 
ticular corporation. (St. Louis vs. Alexander, 23 Mo., 483; 
State vs. Macon County Court, 41 Mo., 453; Cass v. Dillon, 
2 Ohio St., 607; State v. Trustees Union Township, 8 Ohio 
St., 394; Bacon Abr. “Statute letter D’’; Sedg. Com. Law, 
123; Dwar. Stat., 532.) 

III. This branch road commences and ends at the same 
places designated for the branch road in the charter of the 
Kansas City, Galveston and Lake Superior R. R. This right 
to build this branch road was granted to the old company, and 
that it transferred that, together with all other rights, to the 
Kansas City & Cameron R. R. Oo., and it by the act of con- 
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solidation with the Hannibal & St. Joseph R. R. Co. trans- 
ferred, and the said H. & St. Jo. R. R. Co. became pos- 
sessed of, the same right under the charter and the act of con- 
solidation, is admitted by the pleadings. So the Hannibal & 
St. Joseph R. R. Co. stands just where the old company 
stood, or would now stand had it not transferred its franchises, 
&c. So appellants in error maintain that the adoption of the 
act of March 21st, 1868, by the Board of Directors of the 
Hannibal & St. Joseph R. R. Co. in nowise affected, altered 
or changed the power of the county court to subscribe stock 
to the building of said branch road. The power existed 
when the subscription was made the same as it did when the 
act of incorporation of date, Feb 9th, 1857, was passed and 
by the corporators accepted. That the court then possessed 
the power to make the subscription without a vote of the 
tax-payers, is not doubted. If it then had the power, it still 
has the power. (State vs. Sullivan County, 51 Mo., 522; 
Smith vs. Clark County, 54 Mo., 58; Grand Chute vs. Winegar, 
15 Wall., 385; Nicholay vs. St. Clair County, U. S. Cir. Ct. 
West. Dist. Mo. [Nov. Term, 1873]; Kenicott vs. Supervisors, 
16 Wall., 452; St. Joseph Township vs. Rogers, 16 Wall., 
644; R. R. Co. vs. County of Ostoe, 16 Wall., 667; Olcott 
vs. Supervisors, 16 Wall., 678.) 


Bland § Baker, for Respondents. 


I. The power granted by the charter of 1857 to the County 
Court, to subscribe for the stock of the corporation, cannot be 
construed to confer a power to subscribe for special stock— 
for stock which carries with it a proprietary interest in a part 
of the property of the corporation, and not in the whole— 
in the branch line only, and none in the main line. (Marsh vs. 
Fulton County,10 Wall.,676 ; Ranney vs. Baeder, 50 Mo.,600.) 
No such franchise (to subscribe for stock ina branch line) was 
vested in the Kansas City, Galveston and Lake Superior Rail- 
road Company under its charter in 1857. How then could 
such a franchise pass over to the Hannibal & St. Joseph Rail- 
road company by virtue of the consolidation ? 

II. By the adoption of the act of March 21, 1868, the corpo- 
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ration elected to proceed in the taking of subscriptions and the 
building of the branch under the act, instead of proceeding, as 
it might have done, under its chartered powers, to take the sub- 
scription authorized by the charter:—and when the corpo- 
ration elected to avail itself of the provisions of that statute 
by filing « resolution to that effect with the Secretary of State, 
as provided in the first section, and proceeded to take stock in 
aid of building the branch, then the provisions of the statute 
took hold of the company in respect to that enterprise, and 
become, by its express provisions, the governing law of all the 
proceedings in regard to the building of such branch, and 
they were of controlling force in interpreting the nature 
and legal incidents of the subscriptions taken, and of the 
stock to be issued., The subscription being made under the 
provisions of the statute of 1868, it was a special subscription 
as distinguished from a general subscription to the stock of the 
corporation, in that it controls the application of the fund sub- 
scribed to the branch in aid of which it was made; and in 
that it entitles the subscriber to special stock limited to the 
branch line, instead of general stock carrying an interest in 
the main line and branches; and this is so by the operation 
of the statute itself, which determines the kind of stock to be 
issued. 

Ill. This act of March 21, 1868, under which the subscrip- 
tion was made, could not confer the authority on the County 
Court to make the subscription without first ordering an elec- 
tion, because it was within the prohibition of the constitu- 
tion. It must be obvious, therefore, that there was no power 
whatever in the County Court to make the subscription, issue 
the bonds and levy the tax in question, and its acts in the prem- 
ises were clearly without lawful authority, and absolutely 
void. 


Waener, Judge, delivered the opinion of the court. 


Whether this suit was properly brought, or whether an in- 
junction would lie under the circumstances disclosed in the bill, 
I will not stop to inquire into, as both parties have expressed 
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a desire to have the case determined on the merits. The 
simple question is,whether the County Court of Greene county 
had the power to make the subscription, that it did in the 
railroad hereinafter referred to, without first being authorized 
by the vote of the people? The court below decided against 
the power, and awarded a perpetual injunction against making 
any collections for the purpose of paying the county indebt- 
edness in consequence of the subscriptions. 

The facts set up in the answer, and admitted by the de- 
murrer, are: That the General Assembly of the State of 
Missouri incorporated the Kansas City, Galveston & Lake Sn- 
perior Railroad Company, by an act approved February 9th, 
1857; tuat in pursuance of said act of incorporation, the 
corporators named in the act duly organized themselves on 
the 11th day of May, 1857, under the name and style 
aforesaid ; that, by the provisions of the said act, the said rail- 
road company was authorized to construct a branch railroad, 
commencing at or near the city of Kansas, to any point on the 
southern boundary of the State, which the directors thereof 
should select, to connect with any road or roads leading to or 
in the direction of Memphis, Tennessee, or Napoleon, in the 
Stute of Arkansas; and that the County Courts of any county, 
through which any part of said railroad or its branches may 
be, or of any county adjoining thereto, were authorized to 
subscribe to the stock of the said railroad company, and to is- 
sue bonds of such county to raise funds to pay the same; and, 
for the purpose of said act, to appoint an agent to subscribe 
for stock to said railroad in the name of and on behalf of said 
county or counties; and that on the 13th day of February, 
1864, the legislature, by an act entitled an act to amend an act 
to incorporate the Kansas City, Galveston & Lake Superior 
Railroad Company, authorized the Board of Directors thereof 
to at any time change the name of the said company ; and that 
the board of directors of the company did afterwards in the year 
1864 change the name of said company to the Kansas City & 
Cameron Railroad Company, and that, by the terms and pro- 
visions of said last act, the Kansas City and Cameron Rail- 
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road company acquired, possessed and retained all the rights, 
privileges and franchises, which existed under and by virtue 
of the charter of the, Kansas City, Galveston & Lake Superior 

tailroad Company; that by another amendatory act, which 
was approved March 11th, 1867, it was provided, that it should 
be competent for the said Kansas City & Cameron Rail- 
road company to consolidate their said railroad company with 
any other railroad company, on such terms as should be deemed 
just and proper, and that afterwards in the year 1870 the said 
Kansas City & Cameron Railroad company did consolidate 
with the Hannibal & St. Joseph Railroad company, by virtue 
of which consolidation the Hannibal & St. Joseph Railroad 
company became. the owners of, and possessed of, all the rights, 
property, privileges, immunities and franchises,which the said 
Kansas City, Galveston & Lake Superior railroad had and pos- 
sessed by virtue of its charter and of the said acts of the Legisla- 
tureamendatory thereto, or which the Kansas City & Cameron 
Railroad Company had by virtue of the charter of the Kansas 
City, Galveston & Lake Superior Railroad company, and the 
amendatory aets to its charter; that on the 3d day of October. 
1869, the Kansas City & Cameron Railroad Company, by a reso- 
lution adopted by the Board of Directors of said company, at a 
meeting held in Kansas City in pursuance of its by-laws, re- 
solved, that the Kansas City & Cameron Railroad Company was 
desirous of availing itself of the provision of the general laws of 
the State authorizing railroad companies to construct branch 
railroads, approved March 21st, 1868, and of the provisions of 
the Kansas City & Galveston R. R. Oo. in relation to the 
construction of a branch railroad as specified in section 13 in 
suid act, approved February 9th, 1857, as also by the aets of 
the Legislature amendatory thereto; and provided, that the 
name of the said branch railroad shonld be the Kansas City & 
Memphis railroad, and that the same should commence at the 
city of Kansas, in Jackson county, Missouri, to intersect with 
the main line thereat; thence to be built through the coun- 
ties of Jackson and Cass in a generally southern direction to 
the southern boundary of the State, in the direction of Mem- 
o0—VOL. LIV. 
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phis, Tennessee, as prescribed in section 13 of the charter of 
the Kansas City, Galveston & Lake Superior R. R. Co; 
that certain persons, naming them, were appointed a Board 
of Directors of said Kansas City & Memphis R. R., with 
full power to take all needful steps to complete their own 
organization, to procure subscriptions of stock to said railroad, 
and for that purpose to open books for subscriptions, and to 
do all other acts which the Kansas City & Cameron R. R. Co. 
might or could lawfully do in relation to the building, con- 
struction and operation of said branch railroad; that a duly 
certified copy of the proceeding of said Board of Directors ot 
the Kansas City & Cameron R. R. Co. were filed and duly re- 
corded in the office of the Secretary of State. 

It is further alleged, that after the said railroad had been 
built from Kansas City in Jackson county to Cameron in 
Clinton county, and after the said Kansas City & Cameron 
R. R. Co. had consolidated with the Han. & St. Jo. R. R. Co., 
that the latter company, at a meeting of the Board of Di- 
rectors thereof regularly held, notified, confirmed and ap- 
proved the resolutions passed by the Board of Directors of the 
Kansas City & Cameron R. R. Co., and then resolved, that the 
said Han. & St. Jo. R. R. was desirous of continuing the work 
already begun on the said branch railroad, and was desirous of 
availing itself of the laws authorizing the building of branch 
railroads, and especially the branch railroad known as the 
Kansas City & Memphis Railroad, and then and there author- 
ized and empowered the Board of Directors of the Karisas 
City & Memphis R. R. to build said branch, and to aid them 
in so doing, and to authorize and empower them to do s0, 
vested in and conferred on the Board of Directors of the Kan- 
sas City & Memphis R. R. all the powers and rights, which 
the Han. & St. Jo. R. R. had under the laws aforesaid, and a 
committee was appointed as an executive, construction and 
managing committee on behalf of the Han. & St. Jo. R. R. 
Co. with full power to construct, maintain, manage and oper- 
ate said branch railroad, and for that purpose to receive sub- 
scriptions and do all things needful,which the Han. & St. Jo. 
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R. R. Co. might lawfully do under the laws of the State, in 
the construction, maintaining and operating said branch rail- 
road; that a certified copy of the proceedings of the Board 
of Directors of the Han. & St. Joe. R. R. Co. was filed and 
duly recorded in the office of the secretary of State on the 5th 
day of July, 1870; that the committee thus appointed did 
open books for the subscription of stock to the Han. & St. 
Joe. R. R. Co., to aid in building and equipping the branch 
road of the Han. & St. Joe. R. R., known as the Kansas City 
& Memphis R. R., and that the County Court of Greene 
county subscribed the stock now in controversy, and appointed 
a commissioner tomake the same, It is also averred, that the 
bonds of the county for said subscription have been sold to in- 
nocent purchasers, and that the road-bed has been graded 
through the county. 

The fact, that the bonds have been negotiated and sold, is 
a question that need not be considered, as the bond-holders 
are not before the court, and the only question now is, did the 
law authorize the county to make the subscriptions ? 

Essentially the same question as here raised was presented 
in the case of the State vs. Sullivan County Court, 51 Mo., 
522, and it was there held that the power existed. But 
the matter has again been pressed on the attention of 
the court, especially with reference to the.act of 1868, which, 
it is contended, is unconstitutional, and, as the act was not 
particularly mentioned in the above case, it-may be deserving 
of further consideration. | 

By the thirteenth section of the act to iucorporate the Kan- 
sas City, Galveston & Lake Superior R. R. Co., (Sess. Acts of | 
1856-7, p. 166,) it is provided, that “said company shall have 
full power to construct a branch railroad, commencing at or 
near the city of Kansas, to any point on the southern boun- 
dary of the State, the directors may select, to connect with 
any road or roads leading to or in the direction of the city of 
Memphis, in Tennessee, or Napoleon, in the State of Arkan- 
sas, and shall be governed in all respects by the provisions of 
this act in the construction and operation of said branch road.” 
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The fifteenth section declares, “it shall be lawful for the 
County Court of any county, in which any part of the route 
of the said railroad or branches may be, or any county adja- 
cent thereto, to subscribe to the stock of the company, or invest 
jts three per cent. fund, or other internal improvement fund 
belonging to the county, as stock in said road, and, for the 
stock subscribed in behalf of the county, may issue the bonds 
of the county to raise the funds to pay the same, and to take 
proper steps to protect the interest and credit of the County 
Court ; may appoint an agent to represent the county, vote for 
it, and receive the dividends. Any incorporated city, town or 
incorporated company, may subscribe to the stock in said rail- 
road company, and appoint an agent to represent its interests, 
give its votes, and receive its dividends, and may take proper 
steps to guard and protect the interests of said city, town or cor- 


i 





poration.” 

An act was duly passed and approved February 13th, 1864, 
amending the charter of the Kansas City, Galveston & Lake 
Superior R. R. Co., which authorized the said company to | 
change its name (Acts 1863-4, p. 481, § 2); and by an act ap- 
proved March 11th, 1867, it was enacted, that it should be 
lawful and competent for the said company to make such ar- 
rangements with any other railroad company to furnish equip- 
ments and to run and manage its railroad, as it may deem ex- 
pedient and find necessary, or to lease the same, or to consoli- 
date it with any other company upon such terms as may be 
deemed just and proper. (Acts 1867, p. 143, § 2.) 

The above are all the provisions of law bearing upon the 
questions presented, up to the passage of the law of March 
91.1868. (Sess. Acts 1868, p. 90-91.) 

The first section of this last act provides, that any railroad 
company in this State authorized by law to build branches, 





and wishing to avail themselves of the provisions of the act, 
shall by its Board of Directors pass, and cause to be entered 
upon its records, a resolution setting forth such desire, and 
designating the name under which such branch shall be built, 
its point of intersection with its main line, and general course, 
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a certified copy of which resolutions shall be filed with the 
secretary of State, after which they shall be governed by the 
provisions of the act. 

Section two provides, that whenever any such railroad com- 
pany shall undertake the construction of a branch designated 
as provided in the first section, they shall receive donations 
and subscriptions to stock to aid in its construction, in the 
name of such branch, which shall be expressed in the certifi- 
cate of stock issued; the cost and expenses of constructing 
and operating such branch shall be kept separate and distinct 
from expenses on the said main line. 

They may borrow money, and issue bonds secured by mort- 
gage on such branch road, to aid in its construction, and in 
general may operate, lease, sell or consolidate with any con- 
necting road distinct and separate from their main line; and 
in any other way may manage or dispose of such branch as 
by law they may be authorized with reference to their main 
line, and separate therefrom. 

The third section declares, that any branch road so con- 
structed shall not be holden for any debt, lien or liability of 
the main line, nor shall the main line be holden for any debt, 
lien or liability of such branch; and that any dividends of 
profits arising out of the business of such branch road shall be 
divided among the stockholders in such branch, and in all re- 
spects the interest of the stockholders in the branch shall 
be kept separate and distinct from the interests of the 
stockholders in the main line. 

By section four it is declared, that the holders of stock in 
any railroad company,which was subscribed in aid of the con- 
struction of a branch road according to the provisions of the 
act, shall have the same rights as other stockholders in the 
company in the choice of officers; but in all matters directly 
and specifically affecting the interests of such branch road, the 
stockholders in such branch shall control; and for such purpose 
the directors under their by-laws may, or on the petition of 
parties representing one-tenth of such stock shall, call a meet- 
ing of the stockholders in such branch, setting forth the object 
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of such meeting; and at any such meeting such stockholders 
may instruct the Board of Directors in all matters relating es- 
pecially to their interests ; and they shall be governed by such 
instructions, if not inconsistent with the laws of the State and 
the powers of the company. 

The legislative enactments, above cited, show, that the 
original charter of the Kansas City, Galveston & Lake Supe- 
rior R. R. Oo. gave the power in direct terms to construct the 
branch road out of which this suit sprang; that it described 
its beginning point and terminus, namely: at or near Kan- 
sas City to the southern boundary of the State, in the diree- 
tion of Memphis, Tennessee, or Napoleon, in the State of Ar- 
kansas. Authority was given to any County Court of any 
county, through which the branch road ran, to subscribe stock 
to the company, and to issue its bonds to raise funds for the 
purposes of construction. It was afterwards authorized to 
change its name, which it did, and then power was granted to 
the company to make arrangements with any other railroad 
company to furnish equipments and run and manage it, or to 
effect a consolidation. 

As the charter was granted, and the power given to sub- 
scribe stock without taking a vote of the people, long anterior 
to the adoption of the present constitution, by a special enact- 
ment, the settled law of this State is, that it was not impaired or 
taken away by any of the subsequent general laws or the con- 
stitutional prohibition. This question was recently reviewed 
in this court, and the cases cited, in Smith vs. Clark County, 
ante, p. 58, and need not be further referred to. The proposition 
is undoubted, that under the original charter and the amend- 
ment thereto, prior to the act of 1868, it was lawful for the 
County Court to make subscriptions. And if it can be shown, 
that this proceeding is independent of that act, and does not 
depend upon it in any manner for its exercise, then I think 
its validity must be upheld. 

If the act of 1868 substantially changes the character of the 
company, or attempts to confer upon County Courts the power 
to make subscriptions without first submitting the question 
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to the qualified voters, then as to such matters I have no 
hesitation in pronouncing it void. In other words, the act 
could not organize a new company giving it such power, nor 
confer any additional power in relation to making subscrip- 
tions without the vote of the people where it did not pre- 
viously exist. It may be said, that the consolidation with the 
Han. & St. Joe. R. R. Co. merged the existence of the branch 
in an entirely new company, and therefore it was no longer 
the company to which the legislature had granted the origi- 
nal powers, and that the company being extinct, the powers 
were extinguished, and that although the power to take the 
stock was formerly given, it was a mere privilege delegated 
to the counties, and was not a franchise which adhered to the 
company in its new organization. 

The difficulty in sustaining this construction is, that the 
branch road remains still the same as it was before the con- 
solidation took place. And the decisions of this court have 
been, that the power conceded to the courts or other munici- 
pal bodies, to take and subscribe stock in railroads, was in- 
tended as a privilege to the corporations. (Smith vs. Clark 
County, supra.) 

Now, what was the effect of the consolidations? In the 
ease of Philadelphia & Wilmington R. R. Co. vs. Maryland, 
(10 How., 376,) it appeared, that the railroad line between 
Baltimore and Philadelphia, before it was consolidated, origi- 
nally belonged to several distinct organizations. One of these 
companies was exempt from certain taxation, and it was 
claimed by the consolidated company, that this exemption was 
transferred to it, and affected all parts of the line. The 
act authorizing the union of the several companies pro- 
vided, that the said body corporate so formed should be en- 
titled “* * * toall the powers and privileges and advan- 
tages then belonging to the former corporations,” and the new 
company claimed the exemption from taxes as one of the 
privileges and exemptions acquired, but the court held that 
the exemption did not extend to a portion of the line to 
which it had not extended before the union. It considered 
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the evident meaning of the law to be, that, whatever privi- 
leges and advantages either of the former companies possessed, 
should in like manner be held and possessed by the new coim- 
pany to the extent of the road which the said former compa- 
nies had respectively occupied before the union; that it should 
stand in their place, and possess the power, rights and privi- 
leges they had severally enjoyed in the portions of the road 
which had previously belonged to them. 

The case of Tomlinson- vs. Branch, (15 Wall., 460) was a 
case, where a railroad company by its charter was granted an 
exemption for a limited period, and was afterwards merged in 
another railroad company, which became invested with all its 
property, rights and privileges; the latter company, in which 
tle former was merged, possessed by its charter a perpetual ex- 
emption, but it was heid, that the charter of the latter com- 
pany did not extend to the property of the former so as to ex- 
empt it. 

These cases show what former rights and privileges adhere 
to companies after consolidation, and they declare the law in 
conformity with the regulations provided for in the act of 
1565. 

In the present case none of the property, or the rights and 

privileges, of the branch railroad, is extended to, or possessed 
by, the road with which it is consolidated. For all practical 
purposes it is really and essentially a distinct and independent 
branch. The union exists simply in name, but not in sub- 
stance. ; 
An analysis of the act of 1868 abundantly shows this. The 
21 section provides, that any railroad company desiring to con- 
stract a branch road may receive subscriptions, ete., for the con- 
struction of the branch railroad. 

The costs and expenses of constructing and operating said 
branch railroad shall be kept separate from the business of the 
main line; they may borrow money, lease, sell or consolidate 
with any other railroad, distinct and separate from thre main 
line. Section 3 provides, that any branch road so constructed 


shall not be holden for any debt, lien, or liability of the main 
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line, nor shall the main line be holden for any debt, lien, or 
liability of the branch; and the 4th section provides, that the 
stockholders in the branch have the same rights, as stuck- 
holders in the main line, in the choice of officers, but in all mat- 
ters affecting the interests of the branch road the stockholders in 
the branch road shall control. 

The branch road shall control the whole management, and 
is the only party interested. The Han. & St. Joe. R. R. Co., 
at the date of the act, was possessed of all the rights, privi- 
leges, immunities and franchises granted to the Kansas City, 
Galveston & Lake Superior R. R. Co. by the act of the 9th of 
February, 1857. This branch road commences and ends in 
the same places designated for the branch road in the original 
charter. It proposes nothing but what was intended to be ac- 
complished by the act creating it, and its union with another 
company is in name only; no new powers are granted to 
either the branch or the company with which it is consolidated, 
and no original powers are taken away. 

I see nothing that alters, affects or changes the power of 
the County Cofrt to subscribe the stock. I think the power 
existed when the subscription was made, the same as it did 
when the act of incorporation of 1857 was passed. 

In my opinion, therefore, the judgment should be reversed, 
and the petition dismissed. 

Judges Napton and Adams concur; Judge Vories dissents, 
and Judge Sherwood did not sit. 


Dissenting opinion of Vortgs, Judge. - 


I cannot concur in the opinion delivered in this case by the 
majority of my brother judges, and, owing to the importance 
of the questions involved, I deem it proper that I should 
state the grounds of my dissent. In order to a fair under- 
standing of the subject, it will be most convenient for me to 
re-state the main facts appearing upon the record of the cause. 

The action was brought by the State at the relation of the 
Attorney General to restrain by injunction the collection of a 
tax levied, and the further levy of any tax within Greene 
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county, for the purpose of paying either principal or interest 
on certain bonds issued to the Hannibal and St. Joseph Rail- 
road Company to aid in the construction of what is called the 
Kansas City and Memphis Railroad. The defendants filed 
an answer to the petition for the injunction, in which they 
attempt to set up facts by which it is charged that the legali- 
ty of the bonds appear. This answer was demurred to, and the 
demurrer sustained, and final judgment rendered restraining 
the defendant as prayed for by the plaintiff. From this judg- 
ment the defendants appealed to this court. 

The allegations of the answer are substantially as follows: 

That by an act of the General Assembly of the State of 
Missouri, approved February 9th 1857, the Kansas City, 
Galveston and Lake Superior Railroad Company was incor- 
porated; that the corporators named in the act organized 
under said act and in said corporate name on the 11th day of 
May, 1857; that by the provisions of the act the Company 
was authorized to construct a branch railroad, commencing at 
or near Kansas City, and from thence to any point on the 
southern boundary of the State which the directors should se- 
lect, to connect with any road or roads leading to or in the 
direction of Memphis, Tennessee, or Napoleon in the State of 
Arkansas ; and that the County Courts of any county, through 
which any part of said railroad or its branches may be loca- 
ted, or of any county adjoining thereto,were authorized to sub- 
scribe to the stock of said Railroad Company, and issue bonds 
of such county to raise funds to pay the same; that on the 
13th day of February, 1864, the General Assembly of the 
State, by an act amendatory of the before mentioned act, au- 
thorized said company to at any time change its name, and 
that the Board of Directors of said Company did afterwards, 
in the year 1864, change the name of said Company to the 
Kansas City and Cameron Railroad Company, which last 
named Oompany acquired thereby all of the rights, privileges 
and franchises which existed under the charter of the Kansas 
City, Galveston and Lake Superior Railroad Company; that 
by an act of the General Assembly of the State, approved 
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March 11th 1867, further to amend the said first named act of 
1857, it was provided, that it should be lawful for the said 
Kansas City and Cameron Railroad Company to consolidate 
its said Company with any other railroad company on such 
terms as should be deemed just and proper; and that after- 
wards, in the year 1870, the said Kansas City and Cameron 
Railroad Company did consolidate with the Hannibal and St. 
Joseph Railroad Company, by virtue of which consolidation 
the Hannibal and St. Joseph Railroad Company became the 
owners of and possessed of all the rights, property, privileges 
and immunities which said Kansas City, Galveston and Lake 
Superior Railroad Company had by virtue of its charter and 
said acts amendatory thereof; that on the 3rd day of Octo- 
ber, 1869, the Kansas City and Cameron Railroad Company, 
by a resolution adopted by the Board of Directors of said 
Company at a meeting held in Kansas City in pursuance of 
its by-laws, resolved, that the Kansas City and Cameron Rail- 
road Company was desirous of availing itself of the provis- 
ions of the general laws of the State authorizing railroad 
companies to construct branch railroads, approved March 21st, 
1868, and of the provisions of the charter of the Kansas City, 
Galveston and Lake Superior Railroad Company in relation 
to the construction of a branch railroad as specified in section 
13 in said act, approved February 9th, 1857, as also by the 
acts amendatory thereof, and provided that the name of said 
branch railroad should be the Kansas City and Memphis Rail- 
road, and that the same should commence at the city of Kan- 
sas in Jackson county, Missouri, to intersect with the main 
line thereat ; thence to be built through the counties of Jack- 
son and Cass in a generally southern direction to the 
southern boundary of the State in the direction of Mem- 
phis, Tennessee, as prescribed in section 13 of the char- 
ter of the Kansas City, Galveston and Lake Superior Rail- 
road Company; that certain persons were appointed direc- 
tors of said Kansas City and Memphis Railroad with full 
powers to take all needful steps to complete their own 
organization, to procure subscriptions of stock to said rail- 
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road, and for that purpose to open books for subscrip- 
tion of stock, and to do all other acts which the Kansas City 
and Cameron Railroad Company might or could lawfully do 
in relation to the building and operation of said branch rail- 
road; that a duly certified copy of the proceedings of said 
Board of Directors of the Kansas City and Cameron Railroad 
Company was filed and duly recorded in the office of the See- 
retary of State. The answer of the defendants further states, 
that, after the Kansas City and Cameron Railroad Company 
had consolidated with the Hannibal and St. Joseph Railroad 
Company, the latter Company at a meeting of its Board of 
Directors regularly held ratitied, confirmed and approved the 
resolutions passed by the Board of Directors of the Kansas 
City and Cameron Railroad Company, and then resolved that 
the said Hannibal and St. Joseph Railroad Company was 
desirous of continuing the work already begun on the said 
branch railroad, and was desirous of availing itself of the 
laws authorizing the building of branch railroads and es- 
pecially the branch railroad known as the Kansas City 
and Memphis Railroad, and then authorized and empow- 
ered the Board of Directors of the Kansas City and 
Memphis Railroad to build said branch, and, to aid them 
in so doing and to empower them s0 to do, vested in and con- 
ferred on the Board of Directors of the Kansas City and 
Memphis Railroad all the powers and rights which the Han- 
nibal and St. Joseph Railroad Company had under the law, 
and a committee was appointed as an executive construction 
and managing committee on behalf of the Hannibal and St. 
Joseph Railroad Company with full power to construct, man- 
age and operate said branch railroad, and for that purpose to 
receive subscriptions and do all things needful which the 
Hannibal and St. Joseph Railroad Company might lawfully 
do under the laws of the State in the construction and use of 
said branch railroad ; that a certified copy of the proceedings 
of the Board of Directors of the Hannibal and St. Joseph 
Railroad Company was filed and recorded in the office of the 


Secretary of State on the 5th day of July, 1870; that the 
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committee thus appointed did open books for the subscription 
of stock to the Hannibal and St. Joseph Railroad Company 
to aid in building and equipping the branch road of the Han- 
nibal and St. Joseph Railroad, known as the Kansas City and 
Memphis Railroad, and that the County Court of Greene 
county subseribed the stock and issued the bonds now in con- 
troversy to the Hannibal and St. Joseph Railroad Company 
for the use of said branch road as aforesaid. The answer 
then avers, that the said bonds so issued have been sold to 
innocent purchasers, and that the road bed has been graded 
through Greene county. 

The simple question, as I understand it, presented by the 
record in this case for the consideration of this court is, wheth- 
er the County Court of Greene county under the cireumstan- 
ces detailed in the answer of the defendants had the power to 
subscribe the stock subscribed and issue the bonds which 
were issued and which are brought in question in this suit. 
For the purpose of considering the points arising, it may be 
admitted, that by the charter of the Kansas City, Galveston 
and Lake Superior Railroad Company counties, through 
which and adjoining which said railroad to be built by said 
Company and its branches were located, had the power con- 
ferred on their several County Courts to subscribe to the cap- 
ital stock of said Company without having first taken the 
vote of the qualified voters of such counties, and to issue the 
bonds of the County in payment for the stock subscribed. 
And whatever different opinion might be entertained if the 
question were a new one, it is now also settled by numerous de- 
cisions of this court, that the privilege, given to counties to 
subscribe for stock in railroad companies without any vote of 
the people by special railroad charters before the adoption of 
our present constitution, was not repealed by the constitution. 
In other words, that the provisions of the constitution, pro- 
hibiting the Legislature from giving any power to counties to 
subscribe stock in a Railroad Company without the consent 
of two-thirds of the qualified voters of the county, &c., only 
operated on prospective legislation, and did not affect special 


railroad charters already passed. 
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These questions have nothing to do with this case, the im- 
portant question being, whether the privilege granted to 
counties to subscribe for stock in the Kansas City, Galveston 
and Lake Superior Railroad Company, or after the change of 
name of said corporation to the Kansas City and Cameron 
Railroad Company, would authorize Greene county to sub- 
scribe for the stock of the Hannibal and St. Joseph Railroad 
Company for the use and benefit of the Kansas City and 
Memphis Railroad, or more properly to subscribe for the stock 
of the Kansas City and Memphis Railroad Company, which 
is also called a branch of the Hannibal and St. Joseph Rail- 
road Company, by nominally subscribing to the stock of the 
last named Company for the use of the supposed branch 
road ¢ 

In the consideration of this question it is not necessary to 
notice any action of the Kansas City and Cameron Railroad 
Company in reference to their intention to build a branch 
road under the act of 1868, for it is not pretended, that that 
Company has built, or is constructing, a branch road or any 
other road in which stock has been subscribed ; nor is it con- 
tended, that Greene county has ever subscribed stock to said 
Company, either in the name of the Kansas City, Galveston 
and Lake Superior Railroad Company, or in the name of the 
Kansas City and Cameron Railroad Company after it assumed 
that name. What is pretended by the answer of the defend- 
ants is, that after the consolidation of the Kansas City and 
Cameron Railroad Company with the Hannibal and St. Jo- 
seph Railroad Company, and said last named Company had 
become possessed of all of the property, rights, privileges and 
franchises of the Kansas City and Cameron Railroad Compa- 
ny, the Hannibal and St. Joseph Railroad Company, being 
desirous to avail itself of the privileges conferred by the act 
of the Legislature of the State in reference to the construc- 
tion of branch railroads, approved March 21st, 1868, adopted 
the proceedings before had on said subject as its own, and 
proceeded to open books for the subscription of stock to said 
branch road called the Kansas City and Memphis Railroad, 
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and otherwise complied with the law on said subject, and filed 
a certified copy of its proceedings on the subject with the 
Secretary of State.as is required by law. 

The proceedings from this on were conducted wholly by 
and in the name of the Han. & St. Joe. R. R. Co., and it was 
in this branch road so being constructed by the Han. & St. 
Joe. R. R. Co. that Greene County subscribed stock, which 
was nominally subscribed to the Han. & St. Joe. R. R. Co. 
for the use of said branch rodd. By the act of 1868, under 
which this branch road was being constructed, it is provided 
-by the 1st. section, that “any railroad company in this State, 
authorized by law to build branches and wishing to avail 
themselves of the provisions of this act, shall by its Board of 
Directors pass and cause to be entered upon its records a reso- 
bation setting forth such desire and designating the name un- 
der which such branch shall be built, its point of intersection 
with its main line and general course; a certified copy of 
which resolution shall be filed with the Secretary of State, after 
which they shall be governed by the provisions of this act.” 
This section, as before stated, the answer charges was com- 
plied with by the Han. & St. Joe. R. R. Co., and I suppose it 
makes no difference in this case, that it is known that the 
point of intersection named is not within fifty miles of the 
line of the main road. By the second section of the act it is 
provided, that “ whenever any such railroad company shall 
undertake the construction of a branch designated as provided 
in the first section of this act they shall receive donations or 
subscriptions to stock to aid in its construction in the name 
of such branch, which shall be expressed in the certificate of 
stock issued; the cost and expenses of constructing and opera- 
ting such branch shall be kept separate and distinct from ex- 
penses on the main line. They may borrow money, and is- 
sue bonds secured by mortgage on such branch road, to aid in 
its construction, and in general may operate, lease, sell or 
consolidate with any connecting road distinct and separate 
from their main line, and in any other way may manage or dis- 
pose of such branch as by law they may be authorized, with- 
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out reference to their main line and separate therefrom.” It 
is provided by the third section of said act, that “any branch 
road so constructed shall not be holden for any debt, lien or 
liability of the main line, nor shall the main line be holden 
for any debt, lien or liability of such branch. Any dividends 
of profits arising out of the business of such branch road shall 
be divided among the stockholders in said branch, and in all 
respects the interests of the stockholders in the branch shall 
be kept separate and distinct from the interest of the stock- 
holders in the main line.” The fourth and last section pro- 
vides, that “the holders of stock in any railroad company 
which was subseribed in aid of the construction of a branch 
road according to the provisions of this act, shall have the 
same rights as other stockholders in the company in the choice 
of officers ; but in all matters directly and specially affecting the 
interests of such branch road the stockholders in such braneh 
shall control, and for such purpose the directors under the by- 
laws may, oron the petition of parties representing one-tenth of 
such stock shall, call a meeting of the stockholders in such 
branch setting forth the object of such meeting; and at any 
such meeting such stockholders may instruct the Board of 
Directors in all matters relating, especially to their interests, 
and they shall be governed by such instructions if not inconsist- 
ent with the laws of the State and the powers of said com- 
pany. 

Now, as before stated, the stock in question, for which the 
bonds were issued, the collection of which has been en- 
joined in this suit, was subscribed to the Han. & St. Joe. R. 
R. Co. for the use of this branch road being constructed by 
said Han. & St. Joe. Co. under the act of 1868 above set forth. 
The question is, by what authority the County Court of Greene 
County has subscribed this stock. It is not pretended, 
that the county or the County Court had any inherent power 
to make the subscription ; but it is contended, that by the 13th 
section of the act to incorporate the Kansas City, Galveston 
& Lake Superior R. R. Co. it is provided, that said company 
shall have power to construct a branch railroad, commencing 
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at or near the City of Kansas and from thence to any point 
on the southern boundary of the State that the Directors may 
select, ete., and that the fifteenth section of said act makes it 
lawful for the County Court of any county in which any part 
of the route of said railroad or branches may be situate, or any 
county adjacent thereto, to subscribe to the stock of said com- 
pany, ete., and that said counties might issue bonds without 
submitting said question to the vote of the qualified voters of 
the counties as is required by the present Constitution of this 
State. 

This may all be conceded, but the difficulty in the case is 
not thereby removed, because it is not pretended that Greene 
County has subscribed to the stock of the Kansas City, Gal- 
veston & Lake Superior R. R. Co., or to any branch thereof, 
or that said company has ever constructed any branch road 
through or adjacent to Greene County or elsewhere, but, on 
the contrary, it is stated in the answer of the defendants that 
by an amendatory act, passed by the General Assembly and 
approved on the 11th day of March, 1867, it was provided, 
that it should be competent for the Kansas City & Cameron 
R. R. Co. (that being the changed name of the Kansas City 
& Galveston R. R. Co.,) to consolidate their said Railroad Co. 
with any other railroad company on such terms as should be 
deemed just and proper, and that afterwards, in the year 1870, 
the said Kansas City & Cameron R. R. Co. did consolidate 
with the Han. & St. Joe. R. R. Co., by virtue of which con- 
solidation the Han. & St. Joe. R. R. Co. became the owner of, 
and possessed of, all the rights, property, privileges, immuni- 
ties and franchises which the Kansas City, Galveston & Lake 
Superior R. R. Co. had by virtue of its charter and the acts 
amendatory thereof. This is the last that we ever hear of the 
Kunsas City, Galveston & Lake Superior R. R. Co. Its 
whole existence, property, privileges, rights and franchises 
under its charter were transferred to, and became possessed 
by, the Han. & St. Joe. R. R. Co.; it had not, up to that 
time, constructed asingle rod of railroad either of main line or 
branch road, and of course could do nothing in a corporate 
o6—VOL. LIV. 
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capacity after its entire powers and rights were transferred to, 
and possessed by, the Han. & St. Joe. R. R. Co. It is, how- 
ever, contended, that, after the consolidation (or what is called 
the consolidation, for the Kansas City, Galveston & Lake Supe- 
rior R. R, Co. had no road in fact to consolidate) with the Han. 
& St. Joe. R. R. Co., the power or privilege to subscribe 
stock by the counties in or to the capital stock of the Kansas 
City, Galveston & Lake Superior R. R. Co. was transterred 
to, and became vested in, the Han. & St. Joe. R. R. Co., and 
that the County Court of Greene County by virtue of such 
transfer became invested with power to subscribe to the capi- 
tal stock of the Han. & St. Joe. R. R. Co., just in the same 
manner and to the same extent that it had, before the transfer, 
been authorized to subscribe to the stock of the Kansas City, 
Galveston & Lake Superior R. R. Co. I cannot assent to 
this assumption. I do not believe that a power given to 
a county to subscribe to the stock of a specific railroad enter- 
prise will authorize the county to subscribe to the stock of a 
wholly different company with a different enterprise in view, 
with which the former company may have become conscli- 
dated, or may have transferred its corporate rights, unless 
the consolidation or transfer was contemplated by the origiial 
charter of the company, or provided for by the general law. 
In the case under consideration the consolidation was neither 
provided for by the charter of 1857 nor by the general law ; but 
the act authorizing the consolidation was not passed until the 
11th of March, 1867, more than two years after the adoption 
of our present Constitution which expressly prohibits the leg- 
islature from authorizing any county to subscribe stock toa 
railroad company without the previous assent of two-thirds of 
the qualified voters of the county. It may be, that where the 
stock is subscribed in the original company, and the compa- 
ny afterwards consolidated with another company, that the 
county would become a stockholder in the consolidated com- 
pany, but no subscription could be made by the county to the 
consolidated company under a power to subscribe to one ot 


the companies consolidated. This question is fully discussed, 
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and the authorities referred to, in a late case decided in the 
Supreme Court of the United States, not yet published, but 
to be found in “ The Central Law Journal” of March 26th, 
1874. In that case, the subscription of stock in question was 
held to be valid on the express ground, that it had been con- 
tracted before the consolidation, and was made to the original 
company, and the consolidation was authorized by the origi- 
nal charter, which also authorized the subscription of stock. 
But that question, although I think it is conclusive, need not 
be discussed or relied on in this case, as it is not pretended 
that Greene County has in any legal or rational sense sub- 
scribed to the stock of the Han. & St. Joe. R. R. Co. Greene 
County, by the subscription of stock in question, has not ob- 
tained a particle of interest in the capital stock of either the 
Han. & St. Joe. R. R. Co., or the Kansas City, Galveston & 
Lake Superior R. R. Co., nor has either of said railroad com- 
panies acquired the least amount of beneficial interest either 
in the stock subscribed by Greene County or in the road to 
be constructed therewith. But, on the contrary, the stock 
subscribed by Greene County is subscribed for the use of an 
independent organization of stockholders for the purpose of 
constructing an independent road called a branch road, and 
known as the Kansas City & Memphis R. R., which is being 
constructed under the act of 1868 before quoted. It cannot 
be pretended, that this branch road is being constructed by 
either the. Kansas City, Galveston & Lake Superior R. R. 
Co. under its charter, or by the Han. & St. Joe. R. R. Co. 
under the same charter; but the record shows, that the road 
is being constructed, and the stock subscribed, under the pro- 
visions of the act of 1868 before quoted, and that act provides, 
that, after its provisions are accepted, the branch road must 
be constructed under and be governed by its provisions ; hence 
we must necessarily look to its provisions to find the power, 
if there be any power, in Greene County to subscribe the 
stock in question. When we refer to the provisions of that 
act, as they have been hereinbefore quoted, it will be seen, 
that a branch road constructed under its provisions is just as 
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much an independent road and organization as if it was con- 
structed under an independent charter for the construction 
of a road in a totally different part of the State. The corpora- 
tion to which the county was authorized to subscribe stock, 
and the association of stockholders constructing this branch, 
are radically and fundamentally different in reference to their 
objects and the ends for which they were created. The only 
connection between this road called a “ branch” and the main 
line is, that the directors of the Hannibal road are made the 
agents of the stockholders of the branch road for the purpose 
of enabling them to construct their road without having a 
separate act of incorporation, and thus to transact their busi- 
ness through the directors of the Hannibal & St. Joe. R. R. 
Co.; but still these directors, it will be seen by the last see- 
tion of the act, are under the ultimate control of the stock- 
holders of the branch road so far as its interests are con- 
cerned. The main or original corporation has no interest in 
the branch road, and is not responsible for its debts, and can- 
not be made to bear any of its burdens. And the branch 
road and its stockholders have no interest in the main line or 
original corporation either as stockholders or otherwise, and 
are not responsible for its acts or liabilities, It therefore 
seems to me to be clear, that the provisions of the charter of 
the Kansas City, Galveston & Lake Superior R: R. Co., an- 
thorizing counties to subscribe for the capital stock of that 
company, could not be tortured into an authority to, take stock 
in this independent and wholly dissimilar organization, with 
which it has no connection or interest, and that it makes no 
difference that the original charter of the Kansas City, Gal- 
veston & Lake Superior R. R. Co. authorized it to construct 
a branch thereof through the same county where this 
independent road is to be located. If the subscription of 
stock had been made under the original charter and to the 
original company, the county of Greene would have acquired 
an interest in the capital stock of both the main line and all 
the branches constructed under its charter, which is a very 
different thing from the interest of astockholder in this branch 
road to be constructed under the act of 1868. 
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This case is infinitely stronger than that of Marsh vs. Ful- 
ton County, 10 Wallace, 676. In that casea subscription was 
authorized, by a vote of the people of Fulton County, to the 
stock of the Mississippiand Wabash Railroad Company, and 
under such authority the supervisors ordered the clerk to make 
the subscription. After the vote giving the authority, and be- 
fore the subscription was made, the legislature of the State 
of Illinois changed the character of the company, separated the 
road into three divisions, authorizing the stockholders in each 
division to elect separate Boards of Directors for the manage- 
ment of their own division. After this action of the Legisla- 
ture, the clerk made the subscription to the central division, 
that being the division of the road passing through Fulton 
County. The court decided, that this was a different enter- 
prise from the one to whose stock the Board of Supervisors, 
under the authority of the election, had ordered the Clerk to 
subscribe, and that the subscription so made and the bonds 
issued in payment thereof were absolutely void, and this in 
the hands of a purchaser for value. 

As before stated, the case under consideration is a much 
stronger case than that, and yet this court in the case of The 
State to the use of Neal vs. Saline County (48 Mo., 390) 
refers to and fully approves the decision in the case of Marsh 
vs. Fulton County, the learned Judge, delivering the opinion 
of the court, using this language: “The opinion is a clear one 
and contradicts in effect the dicta of the judges in several of the 
other cases, and places the validity of county bonds upon satis- 
factory grounds. * * * * * Jt was a case where the people 
had authorized a subscription to the capital stock of one com- 
pany, and no authority whatever was given to subscribe to that 
of another—an absence of authority and not an irregularity in 
granting it.” Ina later case, decided by this court, the case 
of Marsh vs. Fulton County was again brought under review, 
and was fully and unreservedly approved. Judge Wagner, 
in delivering the opinion of the court in that case, uses this lan- 
guage: “The people authorized the subscription to be made 
to the capital stock of one company, and the clerk-made the 
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subscription to the stock of another company. This he had 
no power to do.” (Ranney vs. Baeder, 50 Mo., 600.) 

It will be observed in the case of Marsh vs. Fulton County, 
before referred to, and which is so fully approved by this 
court on two different occasions, the route of the road was 
not changed, the road remained the same, but the corporation 
was divided into three Boards of Directors, each having con- 
trol of different parts of the road, and Fulton County, by the 
subscription of stock made, only acquired an interest in one 
division. The principle in that case and the one under 
consideration are identical; but the present case is much 
stronger and more marked in its facts. It seems to me, that 
after the decisions of this court just referred to, in which the 
ease of Marsh vs. Fulton County was so fully approved, there 
ought to have been no doubt entertained in reference to the 
present case. At least it is clear to my mind, both from the 
authorities referred to and upon principle, that the subscrip- 
tion of stock made by Greene County, and the bonds issued in 
payment thereof,were made and issued without authority and 
are wholly void. It is, however, claimed by the counsel for 
the defendants, that the statute of 1868, before set out in 
this opinion, is an enabling and amendatory act, and that as 
such it took up the power to subscribe for general stock, as con- 
ferred by the charter of the Kansas City, Galveston and Lake 
Superior Railroad Company, and imported it into said act of 
1868, by which the power to subscribe for general stock in said 
last named railroad company was enlarged and extended into 
a special power to subscribe for special stock in the branch 
road proposed to be constructed under the provisions of the 
act of 1868. Ido not think that the act of 186S admits of 
any such construction; but if it be so construed, it is clear 
that said act would be in palpable violation of the provisions 
of the Constitution in force at the time, by which the general 
assembly is prohibited from passing any law to confer power 
on a county to subscribe for stock in a railroad company with- 
out the previous sanction of at least two-thirds of the qualified 
voters of such county. The subscription under consideration, 
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not having been submitted to the voters of that county for 
their assent, was, therefore, made without authority of law 
and in violation of the Constitution of the State, and is, for 
that reason, void. 

It is also stated in the answer of the defendants, that the 
bonds issued by the County Court of Greene County, the col- 
lection of which is sought to be enjoined by this action, have 
been sold to innocent purchasers, who now hold the same. It 
is said by a majority of the court in the opinion delivered in 
this case, that the fact, that the bonds have been negotiated 
and sold, need not be considered as the bondholders were not 
before the court. It may be true, and is true, that, with the 
view taken in the opinion delivered in the case, it was not 
requisite, after it had been held that the bonds were issued by 
authority of law and were valid bonds, to further inquire into 
the question of their negotiability. But if, as I think, the 
bonds were issued without authority and were, therefore, void, 
then, if it were possible that such void bonds could be made 
binding obligations in the hands of what are called innocent 
purchasers, I cannot see why the defendants might not set up 
such fact asa defense to an action brought to enjoin the county 
officials from collecting taxes to pay the bonds or interest 
thereon, which, upon such assumption, the county would be 
bound to pay. There could, in such case, be no necessity for 
the presence of the bondholders ; the answer charges, that 
the bonds have passed into the hands of innocent purchasers, 
which fact, if material, is admitted by the demurrer. The 
question then to be considered is, whether, in the nature of 
things and the meaning of the law, there can be such a thing 
as an iunocent purchaser or holder of a bond issued or made 
by the County Court of a county without any authority of 
law, or when a county bond, which is void when issued for 
the want of any power in the county to issue the same, can be 
validated and turned into a valid obligation by a transfer of 
the same to what is called an innocent purchaser? It seems to 
me, that if this question were a new one, and had not been mys- 
titied and brought into deubt by the decisions of some of the 
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respectable courts of the country, there could be no difficulty in 
its solution. It is, I think, conceded by all, and has so been 
held by the courts,that a county or other municipal corporation 
has no inherent right of legislation, and cannot subscribe for 
stock in any public improvement, unless authority is given to it 
so to do by the legislature, and where such legislation is not 
restrained by the Constitution of the State; that such municipal- 
ities can only act in such cases by legally delegated authority. 
(Thomson vs. Lee County, 3 Wall., 327.) By the 14th see- 
tion of the 11th article of our Constitution, adopted in the 
year 1865, it is provided, that “the General Assembly shall 
not authorize any county, city, or town to become a stockholder 
in, or to loan its credit to, any company, association or corpora- 


‘ tion, unless two-thirds of the qualitied voters of such county, 





city or town, at aregular or special election to be held therein, 
shall assent thereto.” 

I think that I have before succeeded in showing, that the 
bonds made by Greene county were made in aid of an associ- 
ation of stockholders, who were to construct a branch railroad 
under the act of 1868, in which no incorporated railroad 
company had any interest, except as the directors of 
the Hannibal & St. Joseph Railroad Company were made the 
agents of said association for the convenient transaction of the 
business of said association, and it is not pretended that any 
vote of the qualified voters of Greene County was ever taken 
by which they could assent to the subscription of the stock 
or the issuing of the bonds in question. Now as every per- 
son is bound to take notice of the Constitution of the State 
and the law of the land, how is it possible that there could be 
an innocent purchaser of these bonds within the meaning of 
the law in reference to innocent purchasers without notice ? 
We are not without authority on this subject, and, for the pur- 
pose of making myself understood on the subject, I will refer 
to a few of the leading cases, and will quote from the language 
of some of the able judges, who delivered the opinions,which 
present tle question more clearly than I could by any language 


of my own. 
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In the case of Marsh vs. Fulton County (10 Wall., 676), be- 
fore referred to to illustrate other points in the case, the learn- 
ed Judge, in delivering the opinion of the court, in discussing 
the exact point now under consideration uses the following 
clear and conclusive language: “A subscription to a company, 
whose charter provides for a continuous line of railroad of 
two hundred and thirty miles across the entire State, was 
voted by the electors of Fulton County, not a subscription to 
a company whose line of road was less than sixty miles in ex 
tent and which, disconnected with the other portions of the 
original line, would be of comparatively little value. But 
it is earnestly contended, that the plaintiff was an innocent 
purchaser of the bonds without notice of their invalidity. If 
such were the fact, we do not see how it could affect the lia- 
bility of the county of Fulton. This is not a case where the 
party executing the instrument possessed a general capacity to 
contract, and where the instruments might, for such reason, be 
taken without special inquiry into their validity. It is a case, 
where the power to contract never existed—where the instru- 
ment, with equal authority, might have been issued by any 
other citizen of the county. It was a ease, too, where the 
holder was bound to look to the action of the officers of the 
‘county, and ascertain whether the law had been so far followed 
by them as to justify the issuance of the bonds. The authority 
to contract must exist before any protection as an innocent 
purchaser can be claimed. This is the law, even as affects 
commercial paper alleged to have been issued under delegated 
authority.” 

This same doctrine is upheld in the case of the Supervisors, 
of Fulton county vs. The Mississippi and Wabash Railroad 
Company, (21 IIl., 338). 

It will be seen, that the decisions in these cases turned en- 
tirely on the question of power. The doctrine, and the rea- 
son of the cases, is, that, where the power exists in the party 
or corporation to issue the bonds, and they are accordingly is- 
sued and pass into circulation and into the bonds of innocent 
purchasers for value, such holder can recover, notwithstanding 
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any mere irregularity in the issuing of the bonds or any de 
fect in the consideration thereof. But in cases of municipal 
corporations having no inherent power to issue bonds, and 
none has been delegated to them to do so, that then all per- 
sons, who purchase such securities, do so at their peril and are 
not protected as innocent purchasers. Such purchasers are 
bound to know the law, and see that the power has been dele- 
gated, and that the law delegating the power has been sub- 
stantially complied with. Innocent purchasers are protected 
on the ground, that there is some defect or infirmity in the 
paper purchased of which they had no notice. If they 
have notice of the defect, they are not protected. This 
reason can never apply where the defect consists in a want of 
power in a corporation to do the act or execute the instru- 
ment. Such defects do not consist in matters of fact of which 
a party must have notice, but in matters of law of which all 
must take notice at their peril. It is like a question of juris- 
diction, which can always and under all circumstances be in- 
sisted on. 

The same question involved in this case was fully and ably 
considered in the case of The Floyd acceptances (7 Wall., 666.) 
There the acceptances consisted of drafts drawn by Russell, 
Majors and Waddell on account of their contract with the 
Government for supplies for the army. The drafts were 
drawn in advance, or in anticipation of the supplies to be 
furnished, and made payable to the order of the drawers, and 
accepted by Floyd, Secretary of War. They were afterwards 
indorsed for value by the payees. It was contended, that the 
Secretary of War had a right to issue the acceptances in pay- 
ment of indebtedness by the Government, and that it was the 
custom of the officers of the Government to pay off demands 
against the Government in that way, and that, when such 
drafts were transferred in the usual course of trade to inno- 
cent purchasers for value, in such hands the considera- 
tion could not be inquired into. The case was elaborately 
considered and examined by the Supreme Court of the United 
States, and in an able opinion delivered by Justice Miller, 
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after conceding that the instruments were negotiable in form, 
he proceeded to say: “In the case of such paper issued by an 
individual, when we make ourselves sure of his signature we 
are sure that he is bound, because the right to make such pa- 
per belongs to all men. But the Government is an abstract 
entity, which has no hand to write, or mouth to speak, and 
has no signature which can be recognized as in the case of an 
-ndividual. It speaks and acts only through agents or more 
properly officers. These are many, and have various and 
divers powers confided to them. An individual may, instead 
of signing with his own hand the notes and bills which he 
issues or accepts, appoint an agent to do these things for him. 
And his appointment may bea general power to draw or ac- 
cept in all cases as fully as the principal could, or it may be a 
limited authority to draw or accept under given circumstances 
defined in the instrument which confers the power. But in 
each case the person dealing with the ageut, knowing that he 
acts only by delegated power, must at his peril see that the 
power on which he relies comes within the power under 
which the agent acts, and this applies to every person who takes 
the paper afterwards, for it is to be kept in mind that the pro- 
tection, which commercial usages tlirow around negotiable 
paper, cannot be used to establish the authority by which it 
was originally issued. These principles are well established 
in regard to the transactions of individuals. They are equal- 
ly applicable to those of the Government. Whenever nego- 
tiable paper is found in the market, purporting to bind the 
Government, it must necessarily be by the signature of an 
ofticer of the Government, and the purchaser of such paper, 
whether the first holder or another, must at his peril see that 
the officer had authority to bind the Government.” 

The foregoing reasoning of Judge Miller, which, I think, is 
incontrovertibly the law, is in all its force and bearing appli- 
cable to the bonds issned by a County Court under the 
Constitution and laws of this State. The county like the 
Government is an abstract entity, having neither hands to 
write, nor mouth to speak, and has no signature that can be 
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recognized. It speaks and acts only through agents, and can 
only act by or through delegated authority, and can issue no 
bonds unless it is authorized by the constitution and laws of 
the State to do so. Every person being bound to take notice 
of the law, each person who deals with the county through 
the County Court, knowing that it acts only by delegated au- 
thority, must at his peril see that the paper purchased, and on 
which he relies, comes within the terms of the power dele- 
gated, and this whether he is the original holder or a subse- 
quent purchaser. “The protection thrown around commer- 
cial paper” cannot be used to establish the authority by which 
it is issued. It must be bornein mind, that in cases of the 
kind here referred to the paper is not declared bad by virtue 
of any extrinsic fact affecting the consideration or fairness of 
the transaction, but it grows out of a want of power to exe- 
cute the bond, or to make the contract, by the agency employ- 
ed, and hence it seems to me: to be irrational to talk about an 
innocent purchaser without notice. Everybody is bound to 
take notice of the law, and the law, as I think, is and always 
has been, that as to such agencies, where it is known that 
they can only act by delegated authority, everybody dealing 
in paper purporting to have been executed by them must at 
his peril see that the power has been delegated and substan- 
tially complied with. (Sto. Agency, § 307a.) 

I might refer toa number of analogous cases, where the 
same principle involved in the case before referred to was 
fully discussed and uniformly settled in the same way. In 
the case of The Schooner Freeman vs. Buckingham (13 
How., 182;) the question was as to the validity of certain 
bills of lading issued by the master of the vessel as against 
the owners. The bills had been signed and issued by the 
master for goods which were really not on board the vessel. 
Judge Curtis, in delivering the opinion of the court, states 
the law as follows: 

“If the signer of a bill of lading was not the master of the 
vessel, no one would suppose the vessel bound, and the reason 
is because the bill is signed by one not in privity with the 
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owner. But the same reason applies to a signature made by 
a master out of the course of his employment. The taker as- 
sumes the risk, not only of the genuineness of the signature 
and of the fact that the signer was master of the vessel, but 
also of the apparent authority of the master to issue the bill 
of lading. We say the apparent authority, because any secret 
instructions by the owner, inconsistent with the authority with 
which the master appears to be clothed, would not affect 
third persons. But the master of a vessel has no more appar- 
ent unlimited authority to sign bills of lading than he has to 
sign bills of sale of the ship. He has an apparent authority, 
if the ship be a general one, to sign bills of lading for cargo 
actually shipped, and he has also authority to sign bills of sale 
of the ship when in case of disaster his power of sale arises. 
But an authority in each case arises out of, and depends upon, 
a particular state of facts. It is not an unlimited authority 
in the one case more than in the other, and his act in either 
ease does not bind the owner even in favor of an innocent 
purchaser, if the facts on which his power depends did not 
exist, and it is incumbent upon those, who are about to change 
their condition upon the faith of his authority, to ascertain 
the existence of all the facts upon which his authority de- 
pends.” 

This case is referred to, quoted from, and fully approved in 
the late case decided by this court of the Louisiana National 
Bank vs. Laveille (52 Mo., 380), in which case it was held, that 
a bill of lading, issued by a general agent of a vessel for said 
purpose, but for goods not on board the vessel, was void as to 
the owner even in the hands of an innocent purchaser for 
value, although the bill itself recited the fact that the goods 
were on board the vessel. Numerous other cases might be 
cited, both in this country and in England, to the same effect. 
The ground, upon which all of these decisions are based, is, that 
the particular circumstances did not exist which were neces- 
sary to the lawful exercise of the power by the agency at- 
tempting to do the act. 

I know that there have been a number of recent decisions 
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made by the Supreme Court of the United States, in which 
the court has, with an apparent desire to uphold railroad bonds 
and bonds issued in the aid of other public improvements (in 
what seems to me to be a disregard of all of the well settled law 
governing such agencies in other cases), held, where bonds are 
issued by a County Court, which county has under any circum- 
stances the authority to issue bonds, and it is recited in the bonds 
(no matter how false or fraudulent the recital may be) that 
the circumstances exist necessary to the exercise of the power, 
that such bonds will be valid, and the false recitals cannot be 
disputed when the bonds are in the hands of what the court de- 
nominates an innocent purchaser, In other words, that a pur- 
chaser may blindly rely on these false recitals in the bond, and, 
if he does so, the recitals cannot be disputed as to such pur- 
chaser. It is to be observed, that the bonds issued by Greene 
County now in question had no recitals in them not stated in 
the defendants’ answer, and, if they had, it could make no dif- 
ference in the case. 

It is not difficult to see, that such decisions entirely defeat 
and dissipate the provisions of our Constitution. The Consti- 
tion provides, that neither the Legislature nor the county courts 
of the different counties, nor both combined, shall have power 
to subscribe to the stock of railroads or other public corpora- 
tions on the part of the counties, or issue bonds therefor, or 
otherwise loan the credit of the counties for such purposes. 
And yet, if we are to take these decisions as law in this State, 
the judges of county courts may defy the Constitution of the 
State, subscribe to the stock of railroad companies at pleasure, 
issue the bonds of the county in payment of the stock sub- 
scribed without the assent of the qualified voters required by 
the Constitution, and transfer the bonds so issued, without an- 
thority and in defiance of the constitution, by merely reciting 
a falsehood in the body of the bond. If this can be done, I 
ask of what avail is it for the people of a State to attempt to 
guard their rights by constitutional restrictions? It is, how- 
ever, worthy of remark, that the most if not all of these recent 
decisions were made by a divided court, and have never been 
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recognized as law by the court of last resort in this State since 
the adoption of our present Constitution. The decisions of 
this court, made since the adoption of our present Constitution, 
wherever this question has come under consideration, I be- 
lieve, have been uniform in holding, where bonds were issued 
by county courts without a substantial compliance with the 
law, or in violation of the prohibitions of the Constitution, 
that such bonds are void, no matter in whose hands they may 
be found. 

The first case in this court, where the question involved 
was discussed since the adoption of our present Constitution, 
is the case of Steines vs. Franklin County (48 Mo., 167). In 
that case all of the authorities on the subject were carefully 
reviewed, after which it was held by the court, that bonds 
issued without a vote of the people, where it is required by 
law, are void in whose hands soever they may be found, and 
that it is a question of power which must be conferred by a 
vote of the people, and, like a question of jurisdiction, can 
always be relied on under all circumstances. The case of 
Flagg vs. Palmyra was commented on and disapproved? 

The next case involving the same question, which came 
before this court, is the case of the State vs. The Saline County 
Court (48 Mo., 390.) In that case the case of Marsh vs. Fulton 
County, 10 Wall. hereinbefore referred to, is commented on 
and fully approved. The next case, where the question 
was considered, is the case of the State vs. The Saline 
County Court (51 Mo., 350), where it is held, that, since the 
adoption of the new Constitution, no bonds can be authorized 
without the vote of the people, and, if issued without such 
authority, they are void. The next case coming before this 
court is the case of Carpenter vs. The Town of Lathrop (51 
Mo., 483), where the subject was again fully discussed, after 
which it was held by a full court, that the vote of the people 
must be obtained at an election authorized by law, or that no 
power was conferred on the town authorities to issue the bonds, 
and that bonds, issued without a substantial compliance with 
the Constitution and law,would be absolutely void, and that 
the recitals in the bonds were not conclusive on any one. 
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The only remaining case, in which the question involved 
in this case came under consideration, is the case of Smith vs, 
Clark County (anée p. 58.) In that case the learned Judge, 
delivering the opinion of the court, did, in his opinion, dis- 
cuss the recent decisions of the Supreme Court of the United 
States, in which it is held that the recitals in a county bond 
are conclusive on the inhabitants of the county where the 
bonds were in the hands of innocent purchasers, and gave those 
decisions his approval. But the case itself was decided on a 
different point, and that point was not necessarily involved in 
the decision of the case, and, in an explanatory opinion filed 
by Judge Adams upon a motion for a re-hearing, the doctrine 
that the recitals of the bonds were conclusive was repudiated in 
the following explicit language: “ It was not necessary to de- 
cide, that the recitals in the bonds issued by the County Court 
to the railroad company were conclusive or amounted to an 
estoppel. In my judgment and in the judgment of a majority 
of the court, they do not amount to an estoppel. Although 
that is the settled doctrine of the Supreme Court of the United 
States, it has not been sanctioned here so as to make it a rule 
of decision in this State.” In this explanatory opinion of 
Judge Adams the majority of the judges of this court concur- 
red. So that it will be seen, that this court has, ever since 
the adoption of our present Constitution, constantly repudiated 
the idea, that the false recitals in a bond, purporting to have 
been issued by a county court, would conclude the county or 
the tax-payers from denying such recitals. And, may I not 
ask, in either reason or justice, should our decisions have been 
otherwise ? 

The people of this State have notified the whole world by 
the provisions of their Constitution, that they will not be res- 
ponsible for the payment of bonds issued by the County Court 
of a county, or otherwise on behalf of a county, unless the 
previous assent of the qualified voters of the county shal] have 
been obtained in the manner pointed out in the Constitution. 
Persons who purchase such securities are bound to take notice 
of this constitutional provision. But men can be found, who, 
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when they find such securities on the market, in place of in- 
forming themselves as to whether authority has been conferred 
upon the agency, by which the bond purports to have been 
executed, to execute the same, voluntarily elect to recklessly 
rely upon false recitals in the bond, which recitals, as well as 
the bond, are made by one who had no authority to make 
them. Whoin such ease is the innocent party, the purchaser 
of the bond, or the tax-payer who is asked to pay it? I know 
of no rule of either law or ethics which would require one to 
say that itis net the tax-payer. I apprehend, that the assump- 
tion that the purchaser of a bond under such circumstances 
is an innocent purchaser of the bond within the meaning of 
the law, and the county or tax-payers thereof estopped from 
denying the recitals of the bonds, though falsely made, is not 
only opposed to the well-settled law on the subject of such 
agencies, as well as against the reasonof the case, but, when 
the question shall be impartially examined, it will be found 
that such an assumption is as void of justice as it is deficient 
in reason. 

In my opinion, the judgment of the Circuit Court ought to 
have been aftirmed. 





° 


Gasriet Voeter, Respondent, vs. Jonn Monraomery, ef al., 
Appellants. 


1. Sheriff's sale—Purchase at by party to judgment—By stranger—Keversal of 
judgment--E fect of.--Where plaintiff in a judgment purchases at the execution 
sale, his title will be forfeited by a subsequent reversal of the cause. (See 
liolland vs. Adair, v.55.) But the title of a stranger, who purchases in good 
faith from said plaintiff in the judgment, and before the reversal of the same, 
will not be invalidated by such reversal. 
2. Homestead ex mption—Construction of statute.—Claim not made by house 
keepor—Fraudulent conveyance by.—Under 3 2 of the act concerning Home- 


steads, (Wagn. Stat., 697.) where a homestead is claimed, the sheriff cannot 


proceed with his levy until he has ascertained by appraisers in the mode diree- 
ted by the act, the extent and value of the premises, and that they are beyond 
the limit protected against executions, And the claim is not lost when not 
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asserted by the housekeeper or head of the family, or by reason of the fact 
that he had theretofore fraudulently conveyed away the property. 

8. Injunction—Cloud on title, ete-—Injunction will lie to restrain the sale of 
land where a cloud would be thereby thrown upon the tide of plaintiff in the 


injunction, although no title would in fact pass to the purchaser at the sale, 
Appeal from Pettis Court of Common Pleas. 
Philips & Vest and John Montgomery, Jr., for Appellants. 


I, Shields was an innocent purchaser for a valuable consid- 
eration and the subsequent reversal of the judgment, what- 
ever may have been its effect as between the plaintiff and 
defendant therein, in nowise affected the rights acquired by 
Shields, under his deed of trust. (Gott vs. Powell, 41 Mo. 
420; Shields vs. Powe ‘8, 29 Mo., 317; Voorhes vs. Bank 
of U. S., 10 Peters, 475; Coleman vs. McAnnulty, 16 Mo., 

73; Fithian vs. Monks, 43 Mo., 520 and 521; McNair 
vs. Biddle, 8 Mo., 257-268.) 

II. The petition while it asks a court of equity to inter- 
fere for the protection of the petitioner against a threatened 
sale of his property, distinctly and repeatedly avers that the 
trustee has not even any such legal title as would authorize 
him to sell, and that no title whatever would pess by his sale, 
This being true, all past ground or pretext for the interposi- 
tion of acourt of chancery is taken away, and the naked alle 
gation that a cloud would be cast over his title by such sale 
gives no strength to a petition that is already shown to be 
eauseless. (Kuhn vs. McNeil, 47 Mo., 389; Drake vs. Jones, 
27 Mo., 428, 431, 432; Janney vs. Spedden, 38 Mo., 395; 
City of St. Louis vs. Goode, 21 Mo., 216; Hopkins vs. Lov 
ell 47 Mo., 102-3.) 

III. The remedy by injunction does not lie to restrain a 
sale by a trustee in such case. (City of St. Louis vs. Goode, 
91 Mo., 216; Drake vs. Jones, 27 Mo., 428-431, 4382; 
Hill. Inj., 23-38.) 

IV. Even if Vogler had been entitled to a homestead in the 
premises, he could not on that account, restrain the sale un- 
der the deed of trust. The mode for designating and secur- 
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ing a homestead is prescribed and pointed out by statute, and 
if the sheriff after notice as alleged in the petition proceeded 
to sell notwithstanding, the injury was completed and injunc- 
tion could not remedy the hurt; and if injury in fact were 
done him inthesale of his homestead, he had ample remedy 
therefor at law. But under the proof in this case, at the time of 
the sale by the sheriff under the first deed, the plaintiff was not 
entitled to any homestead in the property in controversy ; be- 
cause the fee title to said estate was then vested in Henry Suess 
by virtue of his deed from Vogler ; and whatever right Nussberg- 
er acquired by said sheriff's deed passed to and vested in Shields 
by virtue of the deed of trust. If the conveyance by Vogler 
to Suess was bona fide and for a valuable consideration, Nuss- 
berger got nothing by his said first deed. If on the other hand 
the said conveyances to Suess were fraudulent and feigned as 
against Nussberger, he acquired an equity by his said pur- 
chase and deed which enured to the benefit of said Shields by 
virtue of the deed of trust; and in either case, Vogler would 
have no right to enjoin the sale by the trustee under said deed 
of trust. (ILopkins vs. Lovell, 47 Mo., 102; City of St. Louis 
Vs. Goode, 21 Mo., 216-218.) 

V. The beneficiary in the trust deed occupies the same re- 
lation under his deed of trust as if Nussberger had conveyed 
to him absolutely by deed; and in such case whilst Vogler, 
alter the reversal by the District Court, would be entitled as 
against Nussberger, to be re-instated in whatever he had lost 
by reason of such irregular judgment and sale, yet Shields 
would hold the property unaffected by such reversal. (Lovell 
vs. German Reformed Church, 12 Barb., 67, 83; New. 
ton & Clark, Exee. vs. McLean, 41 Barb., 285; Wood vs. 
Bank of Ky., 5 Monroe, 194; Clark vs. Hunt, 3 J.J. Marsh., 
554; Bayley vs. Greenleaf, 7 Wheat, 47; Frisbee vs. Thayer, 
25 Wend., 398; Washb., Real Prop. p. 89, 90. Vol. 1.) 


Johnson § Botsford, for Respondent. 


I. A sheriff's sale and deed ofa homestead are void, (Beech- 
er vs. Boldy, 7 Mich., 506; Hamblin vs. Warnecke, 31 Tex. 
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; Kendall vs. Clark, 10 Cal., 17; Ackley vs. Chamber! lin, 
- C il., Ist; ya wal the sale cannot be sustained on the ground, 
that the homestead exceeds the amount in value limited by 
law. (Meyers vs. Ford, 22 Wis., 189; Cook vs. McChristian, 
+ Cal., 25.) 

II. The possession by respondent and his family of the 
land in controversy was notice to all persons of his homestead 
right. (Cook vs. McChristian, 4 Cal., 25; Taylor vs. Hargons, 
Jb., 268; Ilolden vs. Pinney, 6 Cal., 254); and no act on his 
part was necessary to secure such right. (Wagn. Stat., p. 697, 
$1; Pardee vs. Lindley 31 IIl., 187.) 

/ ILL. A conveyance of a homestead without a removal there- 
‘from by the owner and family, does not constitute an aban- 
donment of the homestead; and respondent having taken a 
conveyance back from Suess, did not lose his homestead 
igainst the appellants, by his deed to Suess. (1 Wagn. Stat., 
( p. 699,$ 8; Tumlinson vs. Swinney, 22 Ark., 400 ; Morgan vs. 
Stearns, 41 Vt., 398; Locke vs. Rowell, 47 N. IL, 46; 1 
Am. Law Reg. [N. S.J], 706-711-712; Fishback vs. Lane, 
36 Ill, 437; Ives vs. Mills, 37 Ill., 73; Moore vs. Dunning 
2 [ll., 130; Lamb vs. Shays, 14 Iowa, 570; Dearing vs. 
Thomas, 25 Ga., 224; Cox vs. Wilder, 2 Dill. C. C. 45; 
tix vs. Capitol Bank, 2., 367; Bartholomew vs. West, Zd., 
200, in which Judge Dillon construes our Missouri Statute.) 
IV. A sale by Montgomery would draw a hurtful cloud 
over respondent’s title, and the court below therefore had ju- 
risdiction to restrain such sale, or to give such other relief as 
the case might require. (Hill. Inj., 550; Kerr’s Inj. in Eq., 
597; 1 Sto. Eq. Jur, [10 Ed.,] §§ 698-700; Scott vs. 
Onderdonk, 4 Kern., 9; Petit vs, Shephard, 5 Paige Ch., 492 ; 
Gamble vs. St. Louis, 12 Mo., 617; Leckwood vs. St. Louis, 
24 Mo., 20; Fowler vs. St. Joseph, 37 Mo., 240; McCormick 
vs. Fitzm rt 39 Mo., 24; Rep vs. Christy, Zb., 125; 
Winn vs. Cory, 43 Mo., 301; Leslie vs. St. Louis, 47 Mo., 
479; McPi i vs. Pen, 51 on 63; Merchants’ Bank vs. Evans, 
Lh, 345; Clark vs. Cov. Mut. Life Ins. Co., 52 Mo., 272.) 
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V. A court of equity will moreover protect a homestead. 
The homestead right is one resting wholly in parol and is a 
fact zn pais and cannot be created or manifested under our 


is 2) 


) 


tatute by any record evidence or notice ; and whilea judicial 
sule of a homestead is clearly void, it is believed that this is 
the more appropriate form of action in which to raise and de- 
cide such invalidity than in an action at law, such as ejectment 
and the like. See Conklin vs. Foster, 57 Ill., 104, in which 
it is held that asale of the homestead draws a cloud over the 
title. 


Narron, Judge, delivered the opinion of the court. 


This was an application for an injunction to restrain Mont- 
gomery, 2 trustee in a deed of trust from Nussberger, for the 
benefit of Shields, from selling the lot conveyed in the deed, 
on the ground that such sale would cast a cloud on the title 
of plaintiff. 

The facts appear to be as follows: Vogler, acquired the lot 
and house in the year 1865. Nussberger, obtained a judg- 
ment against Vogler about the 4th of Feb., 1868. A few days 
previous to this Vogler conveyed the premises to one Suess, 
and on Jan. 23, 1869, Suess conveyed back the same to 
Vogler. On Nussberger’s judgment an execution issued ; 
the lot was sold under it, and Nussberger became the pur- 
chaser, and a deed from the sheriff to him was executed, bear- 
ing date August 6th, 1868, and recorded Nov. 6th, 1868. 

There was a mistake in the description of the boundaries of 
the lot in this deed, as there was in the deed by which it was ae- 
quired by Vogler, and a second execution was obtained and lev- 
ied on the lot, and a sale made under it to Nussberger, who re- 
ceived a second deed from the sheriff, dated 20th of August, 
1869, with a correct description of the boundaries of the lot. 

At or previous to this second sale the sheriff was notified 
that Vogler claimed this lot as his homestead. No claim had 
been asserted in the first sale under execution. Vogler was 
married and had four children, and he and his family lived on 


hie preinises, 
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The judgment under which these sales were made was re. 
versed on the 24th of Dec.,1869. The deed from Nussberger 
to Montgomery, for the benefit of Shields, was made on 16th 
of Dee., 1869. 

The petition in this ease sets forth these facts and asks an 
injunction to prevent Montgomery from selling under his 
deed of trust. 

The principal grounds on which an injunction is asked are : 
First, that the reversal of the judgment destroyed the title of 
Nussberger under the execution sales, and, secondly, that Vog- 
ler’s claim of the property as a homestead rendered the sale, 
and purehase of Nussberger a nullity; and these are the only 
questions of importance, whether it be held that it was a case 
for injunction or not. 

There is no question that a reversal of a judgment 
does not invalidate sales under executions to strangers who 
purchase at the sale, but as to parties to the judgment the law 
seems to be settled otherwise ; and if they become purchasers 
they take a title subject to the ultimate disposition of the case. 
In this case the plaintiff in the judgment buys and of course 
his title is affected by the infirmity, but be conveys to a third 
person before the judgment is reversed and the question is 
whether this infirmity attaches to the purchaser. In Gott vs. 
Powell, (41 Mo., 420,) the court excepted the case where some 
third person has acquired a “collateral right before reversal.” 
The purchaser in such cases must be regarded as a purchaser 
without notice, since he buys from a party who derives title 
from a judgment and execution valid at the time, and really 
occupies the same position as if he had himself bought at the 
sheriff's sale. Whilst therefore the title of the plaintiff in the 
execution would be annulled by the reversal of the judgment, 
the sale or conveyance by the plaintiff to a third person be- 
fore the reversal of the judgment would be valid, and the pur 
chaser, supposing the purchase to be in good faith, would be 
protected from the risks which his vender would be subject 
to. In this ease the deed to Montgomery was made four days 


before the reversal of the judgment under which Nussberger 
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bought, and so far as this point is concerned he must be re- 
garded as having acquired a good title. 

But it is further objected that the sheriff's sale was void be- 
eause of the property being claimed as a homestead and there- 
fore protected from execution by our statute on that subject. 

The construction of our homestead laws, (1 Wagn. Stat., 
p. 697,) has never so far as I have observed been before this 
court; so that we are left to resort to the general practice of all 
courts in construing obscure or doubtful provisions of a statute 
to carry out as nearly as possible what is believed to be its main 
scope and design, and in this we may be guided to some ex- 
tent by adjudications in other States where similar laws. 
have long existed. It seems to be well settled in the varions 
courts in States where the homestead law has been discussed, 
that such laws, being prompted by benevolent intentions, 
are to be liberally construed and in such way as to promote 
the design of securing to a family a home protected from the 
ereditors of the person who is its head. 

It is easy to foresee or imagine cases in which the minister- 
ial officers who are to be governed by it would be greatly em- 
barrassed in regard to their duty in executing some of its pro- 
visions, but Ido not propose to anticipate difficulties which 
may not oceur or which future legislation may remove. 

The points which arise on the present record have been 
mostly passed on by courts of the last resort in the States 
having similar statutes to ours. 

Our statute limits the homestead in Sedalia, where this case 
originated, to thirty square rods of ground in extent and in 
value not to exceed fifteen hundred dollars. The second see- 
tion of the act allows the housekeeper or head of the family 
in cases where the limitation is exceeded either as to quantity 
or value, to designate or choose such part as will not exceed 
the limitation, and provides that where there is such desig- 
nation or choice, or where there is none made, in either event 
the sheriff shall appoint three appraisers to fix the boundaries 
and location of the homestead, and that the sheriff shall then 
proceed with the levy of the execution dn the residue of the 
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real estate. Weinfer from this section that in a case wherea 
homestead is claimed, the sheriff cannot proceed with the levy 
until he has thus appointed appraisers; nor does it seem to be 
material whether the housekeeper or the head of the family 
asserts his claim or not. It may be that he is absent. This 
law is for the benefit of the family, the wife and children as 
well as the head of the family. The occupancy of the honse 
as a family residence is a fact easily ascertained by the officer. 
He cannot proceed with his levy until he has ascertained, in 
the mode directed by the act, the extent and the value of the 
premises, and that they are beyond the limit protected against 
executions, 

The question of the title, we suppose, was not to be inves- 
tigated by the sheriff. If the householder had no itle, the 
execution and levy were of course unavailing, and the law was 


designed to protect his possession. If however there was 
merely an ineumbrance on the property, the third section of 
the act direets how that is to be considered. 

In this case it appears that Vogler, had, prior to the levy, 
conveyed his title to the premises to one Suess, and upon this 
ground it is claimed that he forfeited all the protection which 
the homestead law gives. If this conveyance was in good faith, 
and valid, then it is obvious that an execution and a sale 
under it would convey nothing; but if it was fraudulent, as 
it doubtless was claimed to be by the execution creditor, then 
the title was in Vogler, and the homestead law exempted it 
from execution. It appears to be the received opinion that 
neither a fraudulent conveyance nor an act of bankruptcy on 
the part of the head of the family will produce a fortciture of 
the benetits of the homestead exemption. (Cox vs. Wilder, 2 
Dillon, C. C. 46.) Judge Dillon thinks these laws are chiefly 
for the benefit of the family, and therefore will not allow the 
fraudulent acts of the head of the family to subvert the policy 
of the law, and this opinion was upon our Missouri Statute. 

As Nussberger then, derived no title from either execution, 
levy or sale, he could convey none to Montgomery, and 
the proposed sale by Montgomery, would convey no title. 
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And this is urged as a reason why no injunction should be 
allowed. 
But it is the true policy of courts’to prevent litigation, and 
a sale by the trustee would undoubtedly cast a cloud over 
plaintiff's title, and embarrass a sale, if he desired to sell. 
The judgment is affirmed with the concurrence of the other 


judges. 


J. ©. Gares, ef al., Appellants, vs. R. E. Watson, e¢ ai., 
Respondents. 

1. Credit—Partnership, not hound—Partnership—Sale to member on personal 
credit—Partnership not bound.—Where one elects to sell goods to a member 
of a firm on his individual credit, giving no eredit to the firm, the co-partners 
will not be bound even if the goods purchased go into the partnership fund. 

2. Practice, civil—DPleadings—Partnership— When need not be pleaded.—In an 
action for goods sold, plaintiff may show without alleging the fact in his plead- 
ing that defendant and another were partners and that the contract was made 
by such other partner for the benefit of the firm in the usual course of business, 
(Under our statute such contract is both joint and several, and it is not necessa- 
ry toa recovery, that plaintiff should join all the partners as defendants.) 

8. Purtners—Persons nol, held as, when.—In order to bind persons as partners 
it is unnecessary to show the partnership. It is sufficient to prove that they 


held themselves out as partners, 
Appeal from Jackson Circuit Court. 
Kurnes §& Ess, for Appellants. 


I. The evidence in this case has just as much tendency to 
prove a partnership as in the case of Rippey vs. Evans, 22 
Mo., 157. 

Il. It was not necessary to allege a partnership in plaintiffs’ 
petition. (See vs. Cox, 16 Mo., 167; Lessing vs. Sulzbacher- 
35 Mo., 445; Smith vs. Cook, 31 Md., 174-5 ; Barry vs. Taylor, 
1 Pet. 316-7; [Opinion of Chief Justice Marshall] Collyer 


Partn., § 715; Pars. Partn., 178.) 


J. Brumback and Gage § Ladd, for hespondents. 
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I. The court committed no error in refusing to permit the 
witness Kendall to answer the question, “state whether you 
sold these goods on the faith of Watson’s representations to 
your firm, that he and Huskins were going in with Hanway.” 
The representation was that defendants were going in with 
Hanway ; not that they were in, or were partners; the repre- 
sentation at most, was nothing more than that of a prospective 
partnership. The goods were sold to Hanway, charged to 
Hanway, Hanway’s note taken for them; a settlement of the 
claim attempted to be made by these plaintiffs in conjunction 
with other creditors by acceptance of a deed from Hanway to 
be followed by a release from the debt, and finally, the note 
was proved as a claim against the estate of Hanway in bank- 
ruptey. 

II. The proof did not make out the case stated in the peti- 
tion. The petition counted on a sale of goods to the defend- 
ants, Watson and Huskins alone. The proof offered was of a 
sale to an alleged partnership composed of Watson, Huskins, and 
Hanway and not of the case stated nor any part of it. The 
ease pleaded was a transaction to which Hanway was nota 
party. The case proved, was at best, a transaction to which 
Hanway was ostensibly, and on the face of it, the only party 
on one side. 

I: a ease of this nature, when the fact of a partnership 
must be proved to warrant a recovery, that fact is essential 
and must be pleaded, The fact is not mere evidence. that 
should not be pleaded, but the substantive ground of recovery 
o be established by theevidence. To tolerate the omission of 
such an essential fact from the petition, would put it in the 
power of a plaintiff to set traps for a defendant, and lead to 
great abuses. (Jones vs. Fuller, 38 Mo., 363; Forrester vs. 
Kirkpatrick, 2 Min., 210; Irvine vs. Mvers, 4 Minn., 229, 

III. Having with full knowledge of all the facts. dealt with 
and trusted and given credit to Hanway alone, they could not 


+ 


asa matter of law on the facts proved recover against defend- 
ants below. The Cirenit Court rightly ruled that no case was 
made out by the evidence. (Farmers’ Bank vs. Bayless. ef a/. 
35 Mo,. 428, and authorities cited therein.) 


























JANUARY TERM, 1874. 





Gates, et al. v. Watson, et al. 





Vortsgs, Judge, delivered the opinion of the court. 


This is an action to recover the price of goods alleged to 
have been sold and delivered by the plaintiffs to defendants. 
The petition states that the plaintiffs were partners, and as 
such sold and delivered goods to defendants; and is in the 
usual form. The answer of the defendants fails to deny that 
the plaintiffs were partners, but denies all other allegations in 
the petition, a trial was had before a jury. On the trial the 
evidence tended to prove that plaintiffs were partners engaged 
in selling boots and shoes in Kansas City, Mo.; that in the fall 
of the year 1868, defendants were engaged as partners in the 
dry goods business at Wyandotte, in Kansas; that at said time 
one 8S. B. Hanway came to the store of plaintiffs and wanted 
to purchase goods of the plaintiff on credit ; that the plaintiffs 
refused to sell Hanway goods on credit ; that Hanway applied 
to plaintiffs at different times to purchase goods on credit, but 
that plaintiffs positively refused to sell. The plaintiff then of- 
fered to prove a partnership between the defendants and 8. B. 
Hanway. This evidence was objected to by the defendants on 
the ground that no such partnership was charged in the peti- 
tion. The court admitted the evidence of partnership, sub- 
ject to be passed on and determined by instructions to be given 
by the court at the conclusion of the plaintiffs’ evidence. It was 
then shown by the evidence that the goods sued for were sold 
by plaintiffs at the time and for the price named in the petition ; 
that the charge made in the books for the goods was made 
avainst Hlanway; that after plaintiffs refused to sell goods to 
Hanway, defendant Watson came to plaintiffs’ store and said 
to plaintiffs that he and Huskins were going in with Hanway 
and were going to take the goods down to the Indian country 
to trade for cattle and stock, and that it would be all right. Wat- 
son said they were going to take the goods by teams to the 
Indian country; that Hanway was an old experienced cattle 
trader; that Huskins was going along with him to do the fi- 
naneeering; that the cattle were to be sent up to Kansas City 
and that he, Watson, was to have the management at that 
end of the line, and sell the cattle. 
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The witness was then asked whether he had sold the goods 
on the faith of Watson’s representations, that he and Hus. 
kins were going in with Hanway. This question was objected 
to and excluded on the ground that it was immaterial and ir- 
relevant, and the plaintiffs excepted. The witness tlien stated 
that the goods were delivered to Hanway loaded in Wigons 
and hauled off; that he never personally demanded pay- 
ment for the goods of Watson and Huskins, or presented them 
the account. It was further proved, that at the time these 
goods were sold, Hanway was indebted to plaintiffs on an old 
account; that defendant Watson, afterwards paid them five 
hundred dollars on Hanway’s old account; that after the talk 
with Wats mn the goods were sold and delivered to Hanway, 
and that plaintiffs took Hanway’s note for the price of the 
goods and afterwards proved up said note against Hanway’s 
estate in bankruptcy, and that Hanway was at that time in 
the State of Texas; that Watson has been residing in Kan- 
sas City since the sale of these goods, that no account has 
been made ont against defendant for these goods until the ae- 
eount was made out for the purpose of bringing this suit ; that 
Hanway had conveyed a tract of land in Kansas to plaintitf 
Gates, for the benefit of plaintiffs and other creditors. 

One E. A. Phillip testified that in the fall of 13638, he was 
a member of the firm of Plant & Co. in Kansas City, that he 
knew defendantsand J. B. Hanway ; that in November 1s6s, 
Hanway came to witness’ firm and wanted to purchase goods 
of them -on credit; that they refused to sell him the goods; 
that defendant Watson then came to witness and stated, “we 
are going in with Mr. Tanway.” He gave no name as to who 
were meant by “we;” that witness traded in wagons ; that de- 
fendants and Hanway took a stock of goods south to the In- 
dian country ; that Watson wanted witness to let Hanway have 
a certain number of wagons, by paying only part for them at 
the time, less than witness was willing to take. Watson said 
we are going in with Hanway and would see that le got his 


pay. He made a statement of what they proposed to do. He 
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and that Hanway was to trade them for cattle. Watson and 
Huskins were to have the disposal of the cattle and handling 
the proceeds. Witness than sold and delivered the wagon to 
Hanway, and Watson and Huskins afterwards paid witness 
one thousand dollars on an old debt of Hlanway. Watson also 
said that Huskins was going down with him, Hanway, to dis- 
pose of the goods: Another witness testified that Watson 
about the same time told him that they were going to close 
out in Wyandotte and take the goods to the Indian country, 
and that they wanted more goods to fill up the stock; that 
he sold them goods and charged them to Watson and Ius- 
kins; that Watson afterwards came to witness to get him to 
change the charge as to part of the goods and charge them to 
Hanway, which was done. Watson said he had a special reason 
for wanting the change on the charge, saying it would be all 
the same; Watson selected the goods, Hanway not being 
present. 

This was substantially the evidence in the case. At the close 
of the plaintiffs’ evidence the court instructed the jury as 
follows: “The jury are instructed that on the pleadings and 
evidence in this case the plaintiffs cannot recover.” After the 
giving of this instruction the plaintiffs suffered a non-suit with 
leave to move to set the same aside,which motion having been 
made and overruled by the court, the plaintiffs appealed to 
this court. 

During the examination of one of the plaintiffs as a witness 
on the trial of the cause, he was asked whether he had sold the 
goods on the faith of Watson’s representations that he and 
Iluskins were going in with Hanway. This question was ex- 
eluded by the court, and the exclusion of this evidence is 
assigned as error in this court. This evidence would tend to 
prove that the credit was not given exclusively to Hanway on 
his individual account, and might be material, if the other 
evidence in the case should be held to be sufficient to prove a 
partnership, between Hanway and the defendants, and that the 
gools were purchased for the use of the partnership. Yet ina 
ease like this where some of the evidence tended to show that 
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the credit was given to Hanway and not to the partnership 
the evidence excluded might be very material; for notwith 
standing the existence of the partnership which was known to 
plaintiffs if they-had elected to sell the goods to Hanway up- 
on his individual credit giving no credit to defendants, the de- 
feudunts would not be bound, even if the goods purchased 
had gone into the partnership fund. (Farmers’ Bank vs. Bay- 
less, e¢ al., 35 Mo., 428.). The evidence would therefore be 
material to contradict the idea that the credit was exclusively 
given to Hanway. The instruction given by the court as- 
sumes that no legal evidence had been introduced in the case 
tending to prove the plaintiffs’ cause of action. Whetlier this 
instruction is right or wrong will depend somewhat on the tur- 
ther question, which is presented by the record, viz: whither 
evidence tending to prove that a partnership existed between 
Hanway and defendants in reference to the goods purchased, 
could be legally admitted in the case, no partnership hav- 
ing been alleged in the petition? The petition simply charg- 
es that the goods were sold and delivered to the defendants. 
This allegation the plaintiff attempted to prove by showing 
that the defendants and Hanway were partners, and that the 
goods were sold to Hanway for the benefit of the firm. This 
it is insisted by the defendants cannot be done. Thiy insist 
that the existence of the partnership is a substantive and ma~ 
terial fact, and that in order to a recovery against the defend- 
ants, the partnership must be averred, and the defendants 
sued as partners, or no evidence is admissible to prove the 
partnership, At common law, when part only of the mem- 
bers of a partnership were sued on a partnership contract, the 
partner sued might plead the non-joinder of the other part- 
ners in abatement. But our statute makes all such contracts 
joint and several, and a person having a demand against a part- 
nership, under our statute may sue any partner or all of the 
partners at his election. In such case he may aver that the 
contract sued on is the contract of the defendants; and to 
prove this averment he may show that the contract was made 
‘s sued through an agent authorized to make it 


+ 


DY The par 

















JANUARY TERM, 1874. 





Gates, et al. v. Watson, et al. 





for the defendants, or, what is the same thing, he may show 
that the defendants and another were partners, and that the 
contract was made by such partner for the benefit of the firm, 
in the usual course of their business. A party is not bound, 
in his pleading, to set forth the evidence by which he propos- 
es to make out his ease. (See vs. Cox, 16 Mo., 166; Lessing 
vs. Sulzbacher, 35-Me., 445.) Jones vs. Fuller, 38 Mo., 363, 
referred to by the defendants, when properly understood does 
not conflict with this view of the law. 

The only remaining question to be considered is, does the 
evidence in the case tend to prove a partnership between Han- 
way and defendants in the goods purchased? It seems to me 
that the evidence strongly tends to prove the partnership. It 
is true that the particular terms of the partnership are not 
shown; nor does the evidence tend to show them, nor is it 
necessary that it should do so. It is sufficient if the evidence 
tends to prove that the defendants, held themselves, ont to 
plaintiffs and others, as partners in the particular transaction. 
The evidence inthis case is —_ similar, to the evidence in 
the case of Rippey vs. Evans, 22 Mo., 157, where it was not 
only held to be evidence of a partnership, but that it was suf- 
ficient after verdict. In this case the evidence not only tends 
to prove a partnership on the one hand, but portions of the 
evidence tend to prove, that the credit was given to Hanway 
only. Both of these questions should have been submitted 
to the jury under proper instructions. 

The judgment will be reversed, and the case remanded. 
The other judges concur. 
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Gro. T. Warrr, Administrator of G. B. Henry, deceased, 
Defendant in Error, vs. Jno. Henry, Sr., Plaintiff in 


-9 
Error. 


1. Adininistrator—Suit by—Defendant cannot as surety set off what notes— 
Construction of statute.—In suit by an administrator, defendant, under the 
statute (Wagcn. Stat., 1274, 33) cannot set off notes of the intestate, upon 
which defendant was surety, where the notes remadned due and unpaid at the 
decease, although they were duly probated and after probate paid by defend. 
ant, and, although the estate of deceased was insolvent. Defendant did not 
come within the purview of the statute, for hedid not own the notes, and was 
not a creditor at the time of the intestate’s death, 

2. Practice, civil—Speciul verdict—Judgment unon.—On the finding of issues in 
the nature of a special verdict, the court has the undoubted right to render 
judgment, 

Error to Cole Circuit Court. 
Edwards §& Son, and Lay §& Belch, tor Plaintiff in Error. 


I. The notes given by Green Henly, with the defendant as 
his surety for money borrowed by Green Henly, and due in 
the life-time of Green Henly, which were paid by defendant 
before suit brought against him in this case, Green Henly 
being insolvent at the time of the execution of the notes and 
at the time of his death, were proper counter-claims in this 
action, and the court erred in striking them out. (Morrow vs. 
Bright, 20 Mo., 300; 1 T. R., 662; Reppy vs. Reppy, 46 
Mo., 572.) 

II. The interest of a trustee of an insolvent, is exactly that of 
an insolvent himself, as it is effected by countervailing equi- 
ties atthe time of the assignment. Administrators occupy the 
same relation to their intestates and their estates, as trustees 
and their insolvents. (Krause vs. Beitel,3 Rawle. 199 Nicker- 
son vs. Gilliam, 29 Mo., 456.) 

IT[. When an insolvent plaintiff is suing, equity will take jn- 
risdliction of unliquidated claims and allow off-sets, which would 
not be allowed at law; but the demand must exist against the 
Jaintiff in favor of the defendant at the time of the com- 
mencement of the suit. (Wat. Set Off, p. 80; Bradley vs. An- 
gell. 3 Comst.. 475; 2 Bart., 253.) 
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Ewing § Smith, for Defendant in Error. 


I. Because defendant’s attorneys choose to term their demands 
counter-claims, the statute is not thereby changed. The de- 
mands do not come within the definition of counter-claims. 
They are, after all, nothing but set-offs. And the second sec- 
tion of the statute (R. C., 1855, p. 1462,) provides that a debt 
to be the subject of a set-off, must be due at the time of the 
death of the deceased, and from the deceased to defend- 
ant. 

II. Neither could defendant claim to be subrogated to the 
riglits of the payees of the notes, by paying them off so as to 
use their demands as set-offs or counter-claims. The only subro- 
gation permissible in such a case, would be to have any collat- 
erals or liens that the payee may have had, transferred to 
them upon their paying the debt. (Miller vs. Woodward, 8 
Mo., 173; Furnold vs. Bank of Missouri, 44 R., 339 ; Hays 
vs. Wand, 4 John. Ch. R., 129.) 

III. To promote and encourage trade and commerce, legisla- 
tors and courts have enacted and sanctioned rules by which, 
one man holding another’s note, may, in the course of trade, 
transfer it to athird party, investing him with the same right 
to receive the amount that he had; but the debt is extin- 
guished if a mere volunteer steps in and pays off the debt, or 
one of the payees pays it off. In both these instances, the 
debt is extinguished. (1st Sto. Eq., § 444; Colman vs. 
Whoelock, 42 Barb., 207; 34 N. Y. [7 Tiff.], 440; Benton 
vs. Rutherford, 49 Mu., 258; Blake vs. Downey, 51 Mo., 437, 
438.) 

IV. The procedure amounts to nothing else than purchasing 
demands on plaintiff's intestate after his death for the purpose 
of using them as off-sets, which is clearly not permissible. 
(Root vs. Taylor, 2 Johns. Ch., 187; Whitehead vs. Cade, 1 
Howe [Miss.], R., 95; Wat. Set Off, p. 381.) 

The court had the right to render judgment on the findings 
of the jury. (Spalding vs. Mayhall, 27 Mo., 377, 380.) 


Waener, Judge, delivered the opinion of the court. 
38—von. LIV. 
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Some confusion is apparent in this record, from the anoma- 
lous character of the proceedings upon the trial. In some 
respects, the case was treated as a suit in equity, and in other 
regards, as an action at law. It is manifest, that it had very 
little of the elements of an equitable suit, as it demanded 
simply a judgment in money, and no case was shown, either 
in the pleadings er evidence, which would warrant a decree 
by a chancellor. The petition avers, that the plaintiff's intes- 





tate, who was the son of the defendant, bought, in 1853, of . 


one Ring, for the sum of six hundred dollars, an eighty acre 
tract of land, and took possession of the same, and, in consid- 
eration that defendant agreed to loan the deceased said sum of 
money, and did loan the same for the payment of the purchase 
money, it was agreed, at the time of the purchase, that 
Ring should convey the land directly to the defendant, and 
that defendant should hold the land as a security for the re- 
payment of the money and in trust for the intestate ; and that 
defendant would convey the same to the deceased, whenever he 
had repaid to defendant the money so furnished ; that, in pur- 
suance of said agreement, the intestate, after taking possession 
of the land, at various times from and after that time, made va- 
rious payments to defendant up to the month of October, 1857, 
when a balance was found due to defendant of the sum of two 
hundred and fifty dollars, for which said intestate executed 
his promissory note, and departed this life without paying 
the same; that, whilst the said intestate occupied the land, he 
claimed it as his own, and, with the knowledge and consent of 
defendant, proceeded to make valuable and lasting improve- 
ments on the same to the amount of at least fifteen hundred 
dollars, whereby the selling price of the land was greatly en- 
hanced, and by means of which the defendant was enabled to 
sell, and, in the year 1863, did, for the sum of two thousand 
dollars, wrongfully, and in violation of the rights of the cred- 
itors of the deceased (his estate being insolvent), sell and con- 
vey said land to an innocent purchaser, who received a con- 
veyance and paid over to defendant said sum of money, with- 
out having any knowledge or notice of the equities of the 
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representatives of the intestate, in and to the same; and that 
defendant, in fraud of the rights of the creditors of the intes- 
tate, wrongfully neglected and refused to pay over the pro- 
ceeds of said sale, after he had reimbursed himself for the 
amount that he had so loaned. There was then a prayer for 
judgment for the amount defendant had received on account 
of the sale, less whatever sum remained unpaid by the dece- 
dent of the original purchase money. 

To this petition the defendant filed a demurrer, which, on 
motion of plaintiff, was overruled. He then answered. The 
answer coutains a denial of all the material allegations in the 
petition, and in addition thereto sets up certain notes as off-sets, 
upon which defendant was surety for the deceased, and which he 
had paid off after his death ; and also insisted upon the statute 
of frauds asa bar to the action. All that part of the answer re- 
lating to the off-sets was by the court stricken out as constitu- 
ting no defense. 

A jury was impaneled and certain issues were framed and 
submitted to them, embracing all the allegations of facts con- 
tained in the petition. After hearing the evidence, the jury 
found all the issues in favor of the plaintiff and a judgment 
was entered upon their finding. 

First, we will consider the action of the court in striking 
ont a part of thedefendant’s answer. The first off-set claimed, 
was the note executed by the deceased to the defendant, and 
which was stated in the petition to be due. The ruling of 
the court, therefore, in this matter, could not redeund to the 
detriment of the defendant, as the plaintiff admitted it in his 
own pleading and voluntarily gave the defendant credit for it. 
All the other notes were obligations, executed by plaintiff's 
intestate as principal, with defendant as surety, and which re- 
mained due and unpaid at intestate’s death. They were duly 
probated against the estate, and paid off by the defendant 
atter they were probated. 

The statute, in force at the time this proceeding arose (and 
the same provision exists now), says, “In suits, brought by 
administrators and executors, debts existing against their in- 
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testate or testator, and belonging to the defendant at the time 
of their death may be set-off by the defendant, in the same 
manner as if the action had been brought by and in the name 
of the deceased.” (2 R. C., 1855, p. 1462, §2; 2 Wagn. 
Stat., p. 1274, § 3.) 

As the defendant did not own the notes, and was not a 
creditor at the time of the intestate’s death, the notes could 
not be pleaded or allowed as set-offs in this suit. The case of 
Morrow vs. Bright, (20 Mo., 298) does not militate against 
this view. In that case, Morrow’s general assignee for the 
benefit of creditors brought an action against Bright, for about 
eight hundred dollars, due upon a note, account stated and 
agreement, all of which were included in the assignment. 
Bright pleaded as a set-off, five hundred dollars paid by him 
after the assignment, on a protested note of Morrow’s on 
which he was indorsee. The note was protested before the 
assignment, but not paid till afterwards. 

In the opinion, the court says: “Money cannot be said to be 
laid out for another, until money is actually paid on his ac- 
count; but, in substantial justice, as Bright was Morrow’s 
surety, and compelled by law to pay the debt, and as Morrow 
was insolvent, Bright may be regarded as the creditor of Mor- 
row from the time the note was protested. Then, as there 
was an indebtedness on the part of Morrow, to Bright, and 
as the very act of assignment was evidence of insolvency, by 
which Bright became absolutely bound, there was an equity 
against the demand of Morrow at the time of the assignment. 
It will be perceived that the court treated the protest of the 
note as determining the indorser’s liability, and this occurred 
prior to the assignment. The case goes to the utmost limit of 
allowing an equitable set-off, but it does not go sufficiently far 
so as to sanction the claim in this case. The creditors here, in 
the first place, proved up their demands against the estate of 
the deceased, and it was not till long after his death that the de- 
fendant paid them off. To allow them, therefore, to be intro- 
duced as off-sets, would be in direct opposition to the statute. 
We have examined the evidence carefully, and are fully 




















JANUARY TERM, 1874. 





Jones, et al. v. Snodgrass. 





satisfied that it sustains the verdict of the jury. We do not 
regard this case as one in equity, but were we reviewing the 
facts as a chancellor, we would be forced to come to the same 
conclusion that the jury arrived at. The facts testified to by 
the witnesses at the purchase of the land, the various admis- 
sions by the defendant, assessing the land in the name of the 
deceased, and his paying the taxes on it during the whole 
period of his occupancy, and, after his death,the same acts being 
performed by the administrator—all form connecting links, 
which irresistibly tend to make out the plaintiffs case. The 
finding of the issues were in the nature of a special verdict, 
and the court had the undoubted right to render a judgment 
upon it. (Spalding vs. Mayhall, 27 Mo., 377.) 

It is insisted upon as error here, that the court gave verbal 
instructions to the jury, but the record does not show that 
instructions were given at all. 

The statute of frauds certainly has no application to the 
ease. There was no question raised in any manner affecting 
any interest in, or title to real estate. We have been unable 
to discover any such error in the ruling of the court in refer- 
ence to the admission or rejection of evidence, as to affect the 
substantial merits of the case, and we are of the opinion that 
the judgment should be affirmed. 

Judgment affirmed. All concur. 
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Matinpa J. Jones, e¢ al., Appellants, vs. R. A. Snoperass, 
Respondent. 


1. Attachment—Plea in abatement—Appeal will not lie from.—Under the pres- 
ent statute, (Wagn. Stat., 189-90, 3 42,) an appeal will not lie from a judgment 
on a plea in abatement. [Davis vs. Perry, 46 Mo., 449.] 


Appeal from Moniteau Circuit Court. 
Edmund Burke, for Appellants, 


Owens & Woods, for Respondent. 
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Waener, Judge, delivered the opinion of the court. 


The plaintiffs instituted a suit by attachment under the 
Landlord and Tenant Act, and the defendant filed in the cause 
a plea in the nature of a plea in abatement. The issues be- 
ing made up and tried on this plea they were found for the 
defendant and judgment was rendered thereon. From this 
judgment the plaintiffs appealed. 

Under our present statute, a judgment on a plea in abate- 
ment for the defendants, does not abate the suit, but it still 
continues as in an ordinary action, (1 Wagn. Stat., p. 189, § 
42.) and proceedings by attachment under the Landlord and 
Tenant Act, are conducted in the same manner as pro- 
vided by law, in cases of suits by attachment, (2 Wagn. Stat., 
p- 882, § 27,) as the cause still subsists in court and is not 
finally determined. It is plain, therefore, that an appeal will 
not lie from the judgment upon a plea in abatement. (Davis 
vs. Perry, 46 Mo., 449.) 

The result is, that the appeal must be dismissed. The other 
judges concur. 





° 


M.S. Hutt, Respondent, vs. Crry or Kansas, Appellant. 


1. Damazes—Injuries by reason of bad streets combining with other causes.— 
If the driver of a horse is in the exercise of ordinary care and prudence, and 
injuries done the animal are attributable to the insufficiency of the street con- 
spiring with some accidental cause the municipality is liable in damages. 


Appeal from Jackson Circuit Court. 
Brumbach, for Appellant. 


I. It cannot be contended that the city is bound to keep 
all its streets in such condition that horses harnessed to bug- 
gies becoming unmanageable from viciousness, fright, disease, 
or any kind of accident, against which, owners or drivers can- 
not guard, may move in safety over every street from side to 
side, and end to end. If instead of the hole there had been 
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at the same spot, a gas lamp-post or a telegraph pole, damage 
would have ensued. Would the city then have been liable ? 

It is no answer to the argument to say, that the hole wasa 
dangerous place or dangerous to those using the street in the 
ordinary or usual way, and therefore the city must be charged. 
That is simply begging the question. There was here no use 
of the street in the ordinary usual way at the time of the in- 
jury. The most that can be said is, that the city owed to the 
public the duty to keep its streets in a safe condition for use in 
the usual mode by travelers. (Dill. Mun. Corp., 754, 
Chap. 23 [Ist. Ed.], § 789 and cases; Titus vs. Inhabi- 
tants of Northbridge, 97 Mass., 258, and note; Fogg vs. 
Nahant, 98 Mass., 578; Babson vs. Rockford, 101 Mass., 93.) 

IV. Hull was violating the Sunday law in carrying on his 
business, and would not have been injured if he had not been 
in violation of law. (1 Wagn. Stat., 504; Shearm. & Redf, 
Neg. [1st Ed.], § 39, and cases cited, Ch. 3, p. 40; Jones vs. An- 
dover, 10 Allen, 18.) 


Tichenor & Warner, for Respondent. 


I. The charter of defendant as to control over its streets is 
the same as that of St. Louis under which said city was held 
liable in a like case. (Blake vs. The city of St. Louis, 40 Mo., 
570; Sess. Acts 1870, p. 333, § 7.) 

II. Neither the charter of defendant, nor the statutes (§$ 
32-34; 1 Wagn. Stat., 504), nor Blake vs. The city of St. 
Louis relieve the defendant from the duty of keeping its streets 
sate from travel on Sunday. 

III. The cases relied on by the defendant to-wit: Titus vs. 
The Inhabitants of Northbridge, 97 Mass., 265, and 98 Mass., 
578, expressly except cases like this, and the court expressly 
asserts that if the horse is only momentarily uncontrolled 
by his driver itisno defense. In the case at bar the horse only 
backed the length of buggy, and was not vicious or frightened 
before he fell in. (Babson vs. Inhabitants of Rockport, 101 
Mass., 93.) 

IV. The true rule is laid down in Winship vs. Enfield 42 
N. H., 197; see pp. 214-215, and authorities cited, 
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Napron, Judge, delivered the opinion of the court. 


This action was to recover damages for an injury to a horse 
and buggy, alleged to have been occasioned by a hole in a 
street, negligently left uncovered by the city authorities. 

The facts appeared to be, that the driver of the buggy 
when attempting to turn from one street into another, got 
one of the lines entangled under the horse’s tail, which caused 
the horse to commence backing, and as the driver was about 
to jump out, the horse fell into this hole in the embankment 
on which the street was built. 

The court, on the trial, declared the law to be “ that it was 
the duty of the defendant to keep its streets in a proper state 
of repair, so that they should be reasonably safe for travel, 
and if the defendant permitted one of its streets to be and re- 
main out of repair, and at the time said street was so out of 
repair, the plaintiff's horse and buggy were being driven along 
the same, and without the fanlt of the driver, the horse and 
buggy of plaintiff were injured by reason of said street being 
out of repair, then the plaintiff is entitled to recover, even 
though such injury was the combined result of accident and 
of the defendant’s neglect to keep said street in repair; pro- 
vided the driver of said horse was in no fault.” 

The court refused to declare the law as asked by defendant, 
that if the defect in the street was not the sole cause of the in- 
jury, no recovery could be had ; and therefore if before the ac- 
cident, the driver of the horse had lost all control over him, 
and the horse continued uncontrollable at the time of the ac. 
cident, the plaintiff could not recover. 

Another instruction was asked; that if this occurred on 
Sunday, and the plaintiff who was the owner of the horse and 
buggy had hired them out on that day from his livery sta- 
ble, no recovery could be had. 

There was a verdict and judgment for plaintiff. The 
point presented by the instructions in this case, I understand, 
was decided at the last term at St. Joseph, in the case of 
Bassett vs. The City of St. Joseph, 53 Mo., 290, in which 
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ease, this court adopted the view taken by the New Hamp- 
shire court in Winship vs. Enfield, 42 N. H., 202, and de 
clined to follow the decisions in Massachusetts, referred to 
in the brief of defendant’s counsel. 

The Circuit Court of Jackson County evidently adopted the 
views of the New Hampshire cases, and determined, that al- 
though the injury was the result of accident, in the tempora- 
ry loss of control over the horse; yet, if that accident would 
have resulted in no damage, had the street been in a proper 
repair, the city must be held responsible. 

Indeed, it is not very clear that the Massachusetts cases go 
to the extent of holding that a mere temporary loss of con- 
trol over the horse driven along the street would relieve the 
city from responsibility. It is held, that where the horse es- 
capes from the driver entirely, or is totally ungovernable, or 
is a vicious animal, the damage occasioned is not chargeable 
to the city or town, because it ultimately occurs in a street or 
at a place where the street is out of repair. 

In this case the driver had not lost control of the horse, ex- 
cept during the short period of his backing into the hole, and 
if no such hole had been there, no damage would have oc- 
curred. In the case of Hunt vs. Pownall (9 Verm., 411), 
Redfield, J. said: “In every case of damage occurring on 
a highway, we could suppose a state of circumstances in which 
the injury would not have occurred. If the team had not 
been too young, or restive, or too old, or too headstrong, or 
the harness had not been defective, or the carriage insufficient, 
no loss would have intervened. It is to guard against these 
constantly occurring accidents that towns are required to guard 
in building highways. The traveler is not bound to see to it 
that his carriage and harness are always perfect, and his team 
of the most manageable character and in the most perfect train- 
ing, before he ventures upon the highway. If he could be al- 
ways sure of all this, he would not require any further guar- 
anty of his safety unless the roads were absolutely impassable. 
If the plaintiff is in the exercise of ordinary care and prudence & 
and the injury is attributable to the insufliciency of the road, 
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conspiring with some accidental cause, the defendants are 
liable.” 

This is in substance the position of the Circuit Court in its 
instructions in the case. 

Judgment affirmed. Judges Wagner and Sherwood ab- 
sent. 


[JANUARY TERM CONTINUED IN VOL. LV.} 
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ACKNOWLEDGMENT ; See Limitations, 4. 
ADMINISTRATION, 


1. <Administrator—Final setilement, continuance of—Notification, failure of— 
Effect of.—In 1860 an administrator gave statutory notice of a final settle. 
ment at the next term of Probate Court. At that term he filed his settlement, 
but on his motion, the same was continued till the next term. No further no- 
tice was taken of the settlement till 1870, when the administrator, without 
further notification, withdrew his final settlement and made a different and 
corrected one. Held, that the latter settlement had no binding force on the 
parties interested in the estate—Brashears vs Hicklin, 102, 


2. Administrators—Final settlement— When set aside.—A final settlement, made 
by an administrator, has the force and effect of a judgment, and can only be 
set aside or overcome on the ground that it was fraudulently procured ; mere 
illegal allowances, unless obtained by fraud, are no ground for impeaching or 
setting it aside—Lewis v. Williams, Adm’r of Henry, 200. 


8. Administrators—Acts done before appointment—Innocent parties.—Acts done 
by an administrator, prior to his appointment, will be validated by his subse- 
quent appointment, except where the rights of innocent parties intervene.— 
Wilson v. Wilson, 213. 


4, Executors—Deed—Subsequent probate of will.—A will giving power of sale 
vests the title in the executor at the time of the testator’s death, and his deed 
of the property, made before probate of the will, is a good conveyance, pro- 
vided the will be subsequently probated.—Zd. 


5. Executors— Wills—Direction to support family of testator—Supplies furnished 
—Suit for.—A. by his will directed his executors to support his family till his 
estate should be divided. B., a merchant, sold certain supplies to the widow, 
and sued the executors therefor. Held, that to allow such a suit would sub- 
vert the will of the testator, who confided in his executors to furnish the fami- 
ly with reasonable funds ; that if they failed to do so, they could be compelled 
to perform this duty by a court of equity, perhaps by the Probate Court it- 
self.—Reid vs. Porter, 265. 

. Administration— Widow—Legatee—Suit by, in her own right in sister State-— 
An estate was fully administered in Kentucky. Having no debts in Missouri, it 
was not probated here. The widow, who was executrix and also devisee of 
the estate, after final settlement, brought suit in her own right upon a claim 
owing the estate by a defendant residing in Missouri. Held, that the action 
would lie in this State. Morton v. Hatch, 408. 

9. Administrator's bond.—Failure to approve, etc.—The failure of a 
County or Probate Court to approve an executor’s bond does not render it in- 
valid.—Burrough v. Farmer, 439. 

8. Administration— Witness ‘‘to contract or cause of action.”—In a suit 
by an administrator de bonis non, against the sureties of the former admin- 
istrator or executor, to recover monies, charged to have come into the hands 
of the former administrator as such, and not accounted for by him, Held, 

Ist. That it is no defense to said action, for the sureties to show that cer- 
tain demands had been allowed against the estate which were barred by the 
statute of limitations. The question whether such claims were properly al- 
lowed, is wholly immaterial and collateral to the issues to be tried, and are 

not proper subjects of inquiry in the cause. 
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ADMINISTRATION, continued. 


2nd. That the testimony of the administrator of the former who executor 
is then dead, was competent to prove payments made by the deceased exe- 
cutor during his life-time, on claims or demands against the estate; and as 
to what was said by said executor at the time of said payments. The subject 
matter of such testimony was notthe contract or cause of action then in is. 
sue, nor was the witness the other party to the action.—Jbid. 

9. Administrator—Demand allowed by collusion—Sale of lands—Bill in equity 
to postpone.—Whaere a claim against an estate is allowed, and land belonging 
thereto is about to be sold to satisfy the allowance, through fraud and collusion 
between the administrator and the claimant, a bill in equity by the heirs to set 
aside the allowance and postpone the sale is a proper remedy, notwithstanding 
that an action of damages would lie against the administrator on his bond. 
Such action would sound only in damages and would fail to reach the land. 
Jurisdiction by a court of equity is not ousted, insuch case, because a remedy 
exists at law.—State v. Caldwell, 536. 

10. Administrator—Suit by—Defendant cannot as surety set off what notes— 
Construction of statute—In suit by an administrator, defendant under the 
statute (Wagn. Stat., 1274, 3 3) cannot set off notes of the intestate, upon 
which defendant was surety, where the notes remained due and unpaid at the 
decease, although they were duly probated and after probate paid by defend- 
ant, and, although the estate of deceased was insolvent. Defendant did not 
come within the purview of the statute, for he did not own the notes, and was 
not a creditor at the time of the intestate’s death.—White v. Henley, 592. 

See Practice, civil pleading, 8; Wills. 

ADULTERY; See Dower, 1, 2; Practice, criminal. 

AGENCY. 

1. Agency—Liability of principal_—Authority to purchase wheat necessarily 
implies and includés authority to give directions as to its delivery. Owen v, 
Brockschmidt, 285. 

See Evidence, 3, 8; Partnership, 1; Railroads, 1. 

AMENDMENT;; See Jeofails ; Justices’ Courts; Practice, Civil, 1, 2 

ARBITRATION AND AWARD. 

1. Arbitration and award—How far conclusive.—The award of arbitrators is con- 
clusive as to all matters within the scope of the authority given them in the 
submission, but if they assume to act on questions not submitted, or fail to 
follow the directions in the submission in a material point, their award, in 
reference to such matters, will not be binding either on questions of law or fact. 

—Squires v. Anderson, 193. 

2. Arbitration, submission to—Construction of —Permanent improvements— Vines. 
—A. and B. were partnersin business, A. furnishing the land to be cultivated 
and the money necessary, B. fnrnishing his labor, By the terms of a subwis- 
sion to arbitration between them, in order to settle up the partnership, A. was 
to be charged for all permanent improvements made on his land by the firm. 
Held, that the increased value ef vines, due to their growth during the existence 
of the partnership, which were growing on the farm before the partnership was 
formed, was not chargeable agaiust him as permanent improvements made by 
the firm.— /d. 

ASSAULT AND BATTERY: See Parent and Child, 2. 

ATTACHMENT. 

1. Attachment—Plea in abatement—Appeal will not lie from.—Under the pres- 
ent statute, (Wagn. Stat. 189-90, 3 42,) an appeal will not lie from a judgment 
on a plea in abatement. [Davis v. Perry, 46 Mo.,449.] Jones v. Snodgrass, 
598. 

See Bonds, Judicial 2, 3; Practice, civil, 3. 
ATTORNEY: See Evidence, 3, 
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BANKRUPTCY: See Mortgages and Deeds of Trust, 1. 

BILLS AND NOTES. 

1. Bills and Notes—Maker—Indorser—Demand and notice of dishonor—To 
bind an indorser on a note, due demand and notice of dishonor must be proved, 
but the maker thereof is liable, whether there be a demand of payment or not 
Napper v. Blank, 131. 

2. Notes and Bills of Exchange— Criminal prosecution,dismissal of —Indebtedness. 
A note given to secure the dismissal of a criminal prosecution for embezzle- 
ment, whether the agreement be express or implied, is void, though it is made 
for the amount of money alleged to have been embezzled. Sumner v. Sum- 
mers, 340. 

See Infancy, 4; Practice, civil pleading, 5. 

BONDS, JUDICIAL. 

1. Practice, civil—Trials—Bonds, loss of—Parol testimony.—When a bond is 
given in a cause and is afterwards lost, its contents may be proved in that 
cause by parol testimony. Compton v. Arnold, 147. 

2. Attachment bond—Suit on—Seal.—A seal or a scrawl by way of seal, is an 
essential requisite to an attachment bond filed in the circnit court, State of 
Missouri v. Early, 338, 

8. Practice, civii—Trials—Evidence—Bonds—Lack of seal, how objected to— 
Pleadings.—When suit is brought on a bond executed by the defendant, the 
objection to its introduction in evidence, on the ground that there is no seal to 
it, will not be considered, unless its execution was denied in the answer upon 
oath. (Wagn, Stat. 1046, 345.) Jd. 

See Administration, 7,8; Justices’ Courts,4; Practice, civil—pleading, 8. 

BONDS, RAILROAD. 

1. Bonds, railroad—Coupons—Suit on, in U.S. Courts—Jurisdiction—Aggre- 
gate amount.—In suit to recover coupons on railroad bonds issued by a County 
Court, the question, whether the amount sued on is sufficient to bring it within 
jurisdiction of the Circuit Court, is to be determined by the aggregate amount 
of the coupons.—Smith v. Clark County, 58. 

2. Railroad bonds—Coupons—Negotiability of.—Railroad coupons are not ren- 
dered non-negotiable by the fact that they are not made payable to a particu- 
lar person.—Id. 

8. Bonds--Railroad-County-Subscription—-Popular election—-Subscription, righ; 
of, a franchise—Repeal of special by general law—Bonds, recitals in—Inno- 
cent holder—Estoppel, ete.—Section 14 of the North Mo. R. R. Charter of 1851 
authorized counties along the line of the road to subscribe thereto, without 
the sanction of a popular vote. Section 10 of the act of 1857, creating the 
Alexandria & Bloomfield Railroad Company, (Sess. Acts 1856-7, p. 94,) made 
said section 14 a part of the latter charter. Held, 

Ist. that the right of subscription, conferred by section 14, was not exclusively 
that of the counties, but was a privilege of the railroads, and might be trans- 
ferred, by section 10 aforesaid, to the A. & B. R. R. Co. 

2nd. That bonds issued in 1865 by the County Court of Clark county, in aid of 
the A. & B. R. R. Co., under the authority conferred by the charter of 1857 
were valid notwithstanding the inhibition of the act of March 23rd, 1861 
(Sess, Acts 1861, p. 60,31). The last named, being a general act, did not re- 
peal the former and special one, 

8rd. Although said bonds on their face recited, that they were issued under the 
general act for the formation of railroads, passed in 1855, and that act, as 
amended by the acts of ‘1860 and 1861, required a popular vote to authorize 
the issue of the bonds, such recitals would not estop an innocent holder from 
showing, that, in point of fact, the bonds were issued under the special act of 
1857.—Jd. 
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Per Napron, JUDGE. 
4. Bonds, county—Railroad—Bona fide holder—Popular vote—Recitals as to— 


Defenses.—The act of 1855, and the amendments thereto, required a popular 
vote to authorize the issue of Clark county railroad bonds; and the bonds re. 
cited, that they were issued as authorized by the act. Held, that the holder 
would have a right to presume, that the acts had been complied with ; and in 
suit on the bond, by a bona fide holder without actual notice of the facts, the 
defense, that no such popular vote had been taken, would be unavailing.— 
Id. 
On Morton ror Rengarinec.—Per Curiam. 


Held, that the recitals of the bonds would not be conclusive upon the county 
as to the fact of the election.—ZJd. 

5. Bonds county—Railroad—Legal existence of Railroad—lIssue as to, not to be 
raised collaterally--Quo Warranto, etc.—In suit on a bond given by a County 
Court in aid of a subscription for a railroad, the question, whether the corpor- 
ation had a legal existence, cannot be raised. The only proper way to test this 
question would be by guo warranto on the part of the State.—ZJd. 

6. Railroads—Subscriptions to—County bonds—Charter—Subsequent general 
statutes.—A provision in the charter of a railroad company, authorizing 
county courts to subseribe stock to such railroad without a vote of the people, 
is not repealed by subsequent general laws, nor by the subsequent adoption of 
the present Constitution, [Smith v. Clark County, anée, p. 58.]—State, ex rel. 
v. Greene County, 540. 

7. Railroads—Counties aud municipal bodies, subscription to—Privilege.—Thie 
power conceded to counties or other municipal bodies by a railroad charter, to 
take and subscribe stock in such railroad, was intended as a privilege to the 
railroad.— /d. 


8. Ruai/roads—Consolidation—Effect of.—When several railroads consolidate, 
the new road shall stand in their place, and possess the rights, power and 
privileges they had severally enjoyed in the portions of the road which had 
previously belonged to them.—ZId. 

9. Railroads—Bonds, county—Kansas City & Cameron R. R.—Consolidation— 
Branch road—Act of March 21, 1868.—The action of the directors of the 
Kansas City &|Cameron R. R.,formerly the Kansas City, Galveston & Lake Supe- 
rior R. R., iu determining to build a branch R. R., in accordance with the act of 
March 21, 1868, and the charter of the Kansas City, Galveston & Lake Superior 
R. R., and the acts amendatory thereto, followed by the partial building 
thereof, and followed by their own consolidation with the Han. & St. Joseph 
R. R., did not deprive such branch road of the privilege of subscriptions from 
county courts of the counties along the line of the road without a prior vote 
of the people therein, such privileges being contained in the original charter of 
the Kansas City, Galveston & Lake Superior R. R.; such branch road was au- 
thorized by and was built in conformity to the provisions of the original 
charter, and, under the act of March 21, 1868, though nominally a branch, was 
in reality a distinct and separate road from the Hannibal & St. Joseph R.— 
R.—Id. 

10. Railroads, subscription 2 Countics—Consolidation—Different enterprise. —A 
power given to a county to subscribe to a specific R. R. enterprise will not au- 
thorize the county to subscribe to the stock of a wholly different company 
with a different enterprise in view, although the former company may have be- 
come consolidated with the latter, or transferred its corporate rights to it, un- 
less such consolidation or transfer was contemplated by the original charter, 
or was provided for by the general law. Per Vories, Jungs, disseuting.—State, 
ex rel, v. Green County, 536. 

11. Railroads, subscription to—Charter of Kansas City, G. & L. S. R. R.—Act of 

March 21st, 1868—Statute,construetion of —Branch R. R.— Constitution. —The 

act of March 21st, 1868, did not enlarge the power of County Courts to sub- 

scribe to the stock of the Kansas City, G. & L. S. R. R. under its charter, and 
authorize them to subscribe for special stock in the branch road proposed to 
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BONDS, RAILROAD, continued. 
be built. Besides, such construction would be contrary to the Constitution 
then in foree.—ZJd. 
See Bonds, municipal, 1, 3 


« 


CLARK COUNTY ; See Bonds, Railroad, 8, 4. 

COLLECTORS ; See Revenue, 1, 2. 

COLOR OF TITLE; See Forcible Entry and Detainer, 2, 8. 

CONDEMNATION TO PUBLIC USE; See Dedication to Public Use; Forest 
Park; Railroads, 8, 9, 10, 11, 12; Roads, 1, 2. 

CONFESSION ; See Evidence, 5, 10, 11, 12; Practice, criminal, 28. 

CONSIDERATION, ILLEGAL; See Bills and Notes, 2; Contracts, 1,2; Prac 
tice, civil, pleading, 5. 

CONSOLIDATION OF RAILROADS; See Bonds, railroad, 8, 9, 10. 

CONSTITUTION OF MISSOURI; See Corporations, 1, 3, 4,5; County Seats, re- 
moval of, 1; Dedication to Public Use, 2; St. Louis, City of, 2; Statute, con- 
struction of, 1. 

CONTINUANCES ; See Justices’ Courts, 5; Wills, 3. 

CONTRACTS. s 

1. Contracts—Ilegality— Void.—A contract is jvoid, when the consideration is 
illegal, in whole or in part, and it is immaterial whether the contract disclosed 
such illegality, or established it aliunde.—Sumner v. Sumner, 340. 

. Contracts—Sales—Illegal intent—Knowledge of—Recovery.—Apart from fel- 
onies or crimes involving great moral turpitude, the mere knowledge of the lend- 
er or vendor, that the money loaned, or property sold, is designed to be applie d 
to an unlawful purpose, will not prevent a legal recovery based on such loan or 
sale.—Howell v. Stewart, 400. 

. Leases-Mining-—Regulations—License to continue mining.—In 1838, the propri- 
etors of mine La Motte promulgated certain rules and regulations for the mi- 
ners, who by signing them had a right to mine and extract minerals under their 
provisions for ten years. At the expiration of this time the proprietors made 
an agreement, by which miners might continue operations by subscribing there- 
to, on condition—among others named—that the agreement was to be revocable 
by the future action of the proprietors. Held, that the agreement was not a 
lease but a license, revocable at the pleasure of the proprietors. And where 
the miner, after the license was revoked, resumed work and extracted mineral 
without the consent of the proprietors, he was a mere wrong doer and acquired 
no title to the mineral by such wrongful act.—Lunsford v. La Motte Lead Co., 
426. 

4. Deeds—Seal-Scrawl- When necessary-Intention of parties.—Wherea deed pur- 
ports to be executed under the hands and seals of all the parties, and is ac- 
knowledged as the deed of all, it is not necessary that a separate seal shall be 
placed opposite each name. If it appears that the seal affixed is intended to 
be adopted as the seal of each, it is sufficient. —Jd. 

See Bonds Railroad; Conveyances; Equity, 6; Evidence, 1; Frauds, 
statute of, 1, 2; Infancy, 2, 3,4; Mortgages and Deeds of Trust; Rail- 
roads, 138, 14. 

CONVEYANCES; See Contracts, 8, 4; Fixtures, 1, 2,3; Fraudulent Convey- 
ances; Infancy, 2; Land and Land Titles; Limitations, 3, 4; Sheriffs’ Sales, 
1, 2. 

CORPORATIONS. 

1. Corporations—Double liability clause, repeal of —Liability of Stockholder.— 

A stockholder in a corporation, who becomes such after the repeal of the 
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CORPORATIONS, continued. 


double liability clause in the State constitution of 1865, (See Art. VIII, 36) 
is not liable in double the amount of his stock, for debts owing by the corpor- 
ation prior to the repeal.—Ocliiltree v. Iowa R. R. Co., 113. 

2. Corporationse=Suits against, where to be brought—Construction of Statute — 
Suits against corporations can be brought as provided by the statute (W. 8, 
294, 328), either in the county where the cause of action accrued, or in the 
county where such corporations have or usually keep an office or agent for the 
transaction of their usual and customary business, at the option of the plaintiff, 
Section 26 (W. S., 294,) provides for an enlargement and extension of service, 
by issuing process to a different county from where the suit is brought, when 
the officers of the company do not reside there. Mikel v. St L., K. C. & N. 
R. W. Co., 145, 

8. Corporations—Municipal purposes—Forest Park—Tazation, special and 
general.—Under the provisions of the act to establish Forest Park, (Sess. 

Acts, 1872, p. 255) a district outside the city of St. Louis was incorporated. 
The commissioners created under it and having its exclusive management and 
control in no instance resided within its boundaries. Those owning lands 
within it were to be taxed for its establishment and support, against their 
consent, by persons having no interest in common with them. It was declared 
to be “for a municipal purpose of great importance to the city of St. Louis, 
conducive alike tothe dignity and character of the city, and the recreation, 
health and enjoyment of its inhabitants.” But the inhabitants of St. Louis 
were not to be taxed in ‘anywise on account of it. Held, 1st. That the park 
was not established for “municipal purposes’’ within the meaning of 2 4, Art 
VIII, of the State Constitution; 2nd. That it authorizes a special tax for a 
purpose of a general public character; and that for these reasons the act was 
void.—State ez rel., v. Leffingwell, 458. 

4. Constitution—Corporations for municipal purposes—Meaning of term— 
A corporation, “for municipal purposes,” as contemplated by 23 4, 5, 
Art, VIII of the State Constitution, is either a municipality, such as a 
city or town, created expressly for local self-government with delegated 
legislative powers, or it may be a sub-division of the State for gov- 
ernmental purposes, such asa county, a school or road district, ete.; but it 
must embrace some of the functions of government, local or general; and 
no corporatiun not exclusively designed for this end can be properly denom- 
inated a municipal corporation.—ZJd. 
5. Constitution—Municipalitiee—Corporations, independent of.—The Constitu- 
tion did not contemplate that corporations, independent of a city governmeut, 
should perform any of its functions.—Jd. 
6. Revenue—Tazation—Street openings—Public Park.—The doctrine which 
justifies special taxation against adjoining property holders for supposed 
benefits, as in the matter of street openings, has no application to public 
parks. A lot holder has a property interest, or easement, in the adjoining 
street, independent of the public parks. Not so, however, with lots fronting 
on public parks.—/d, 
7. Corporations—Notices to—How served.—Notices can be served on corpora- 
tions only in the mode pointed out by statute—Cosgrove v. Tebo & N. R, R. 
Co., 495. 

See Bonds, Railroad, 6, 7, 8, 9, 10, 11; Corporations, Municipal ; Mechanic’s 

lien, 1, 2; Railroads, 

CORPORATIONS, MUNICIPAL, 

Corporations, municipal — Public improvements, power of subseription to.—Mu- 
nicipal corporations have no inherent right of legislation, and can only sub- 
scribe for stock in public improvements, when such power is given to them by 
the Legislature and when the Constitution of the State does not prohibit it. 
—State, ex rel, v. Greene Co., 540. 
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CORPORATIONS, MUNICIPAL, continued. 


2. Corporations, municipal—Bonds—Authority to issue—Innocent holders.— 
Municipal corporations having no inherent power to issue bonds, their power 
to issue bonds is a question of law of which all must take notice at their peril, 
and there can be no innocent holders, without notice, of such bonds.— Jd. 

See Bonds, railroad, 7; Forest Park ; Hannibal, City of ; St. Louis, City of. 

COUNTY SEATS, REMOVAL OF. 

1. Elections—Removal of county seat— Two-thirds” vote—Construction of Con- 
stitution. —The State Constitution, Art. IV, 3 5, prohibits the removal of a 
county seat unless “two-thirds of the qualified voters shall vote in favor of 
such removal,” and the same instrument provides for the registering of voters. 
The statute relating to.the same subject, (Wagn. Stat., 405, 3 22) requires a two- 
thirds vote of the “legally registered voters,’’ to warrant the transfer. Held, 
that two-thirds of the votes cast at an election on the question of removal, would 
be insuflicient, under the law, to authorize the change, unless they numbered 
two-thirds of all the qualified voters of the county.—State, ea rel., Dobbins v. 
Sutterfield, 391. 

COURT, COUNTY ; see Bonds, railroad ; Roads, 1, 2. 

COURT, PROBATE; see Administration; Wills. 

COURT, UNITED STATES; See Bonds, railroad, 1 

CRIMES AND PUNISHMENTS. 


1. Criminal lan—Larceny—Intent.—A servant gave away certain old tools of 
his emplover as a matter of charity. Held, not larceny. The act lacked the 
criminal intent.—-State v. Fritchler, 424. 

See Practice, criminal ; Statute, construction of, 2. 


DAMAGES. 

1, Statute, construction of —Death of, child, damages for—Pecuniary loss—Fune- 
ral expenses.—Under the statute (Wagn, Stat., 520, 3 4), the damages for the 
killing of one’s child are not restricted to the mere pecuniary loss. Such con- 
struction would make the words—“ having regard to the mitigating or aggra- 
vating circumstances attending such wrongful act, neglect, or default "—wholly 
meaningless. Also the funeral expenses of the child area part of the dam- 
ages.—Owen v. Brockschmidt, 285. 

2. Damages—Satisfaction—Acceptance of judgment against one tort-feasor.— 
The acceptance of a verdict and judgment against one tort-feasor is not con- 
clusive evidence of a compromise of a claim for damages, and should be left 
to a jury, under proper instructions, for their decision. —Jd, 

. Damages—Injuries by reason of bad streets combining with other causes.— 
If the driver of a horse is in the exercise of ordinary care and prudence, and 
injuries done the animal are attributable to the insufficiency of the street con- 
spiring with some accidental cause, the municipality is liable in damages.— 
Hull v. City of Kansas, 599. 

See Parent and child, 2; Railroads, 3, 4, 5, 6, 7; Slander. 

DEDICATION TO PUBLIC USE. 


1. Dedication of Land to the public—Subsequent condemnation.—A dedication 
for an alley by acts in pais being usually uncertain of proof and inconclusive 
as to the public, is no defense against a proceeding by the proper authorities to 
condemn the property to public uses for the same purpose.—Rogers v. City of 
St. Charles, 229. 

Condemnation of land, costs of—Imperfect dedication—Constitutionality— 
There is a manifest hardship in compelling a property owner to pay the costs 
of a condemnation in which he gets nothing beyond the benefits derived from 
the improvement. But, semble, that there is no constitutional obstacle to this 
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DEDICATION TO PUBLIC USE, continued. 
iu @ case where the owner, having undertaken, and still intending to dedicate, 
yet refuses to sign a relinquishment which would make his imperfect dedica- 
tion conclusive aud so avoid the proceedings.—ZJd. 

DEPOSITIONS; See Evidence, 3. 

DESCENTS AND DISTRIBUTIONS; See Wills, 4, 5, 

DOGS ; See Railroads, 13. 

DOWER. 

1. Dower—Adultery—Statute, construction of —A. moved to Missouri, intend. 
ing to purchase land and establish his home there. His wife declined to ac. 
company him, saying that she might not like his new home. It was finally 
agreed, that he, if he purchased land, should come for, or send after, her. The 
wife afterwards committed adultery with one man, and subsequently married 
another, knowing that her first husband was still alive. She never joined her 
first husband, and was living with the second husband when she brought suit 
for dower in the land of her first husband. He/d, that the separation must be 
considered as voluntarily made on her part, and her subsequent conduct for- 
feited under the statute (Wagn. Stat., 542, 3 20,) her claims on her first hus- 
band’s estate for dower.—McAllister v. Novenger, 251. 

2. Dower—Separation—Adultery—Reconciliation—Statule, construction of.— 
If a husband and wife volu:itarily separate, or the wife willingly and volunta- 
rily lives apart from her husband, and afterwards lives in adultery, and no 
subsequent reconciliation takes place, she is barred from claiming dower in her 
deceased husband’s estate. (Wagn. Stat., 542, 3 20.)—Jd 


See Wills, 2. 
E. 


EJECTMENT ; See Limitations, 8,4; Mortgages and Deeds of Trust, 1. 

ELECTIONS. 

1. Elections—Registered voters, rejection of —Practice, civil—Trials— Evidence-— 
The judges of an election have the right under the law to reject registered vo- 
ters, and in a contest foran elective office the presumption is, that such voters 
were rightly rejected, unless the contrary is shown by the party claiming such 
rejection to have been illegal and improper.—Zeiler v. Chapman, 502. 

2. Elections—Non-registered voters—Count.—The votes of persons not registered 
caunot be counted at an election. —Zd. 

8. Elections, validity of—Registering officers—Failure to register the voters.— 
Where prior to an election the registering officers fail to register the voters as 
required by law, the election subsequeutly held is void.—Jd. 

See Bonds, Railroad, 3,4; County Seats, removal of. 

EQUITY. . 

1. Equitable mortgage— Vendor's lien, ete.—An instrument of writing not under 
seal, and not acknowledged, but otherwise in the shape of a mortgage, given 
by the vendor of land to secure the purchase money, has the same effect as a 
vendor’s lien.—Gill v. Clark, 415. 

2. Hyuily suits—Instructions in, improper.—In equity suits, no declarations of 
law are proper, and if made will be disregarded by this court.—Jd, 

8. Non-suit in equity will not bring law and fact up to the Supreme Court.—A 
nou-suit with leave to move to set it aside, will bring betore the Supreme 
Court the questions of law and fact passed upon by the trial court, only when 
the non-suit is taken in a case at law. In equity cases, the court below must 
adjulicate upon the law and the facts, in order to bring them up on appeal or 
writ of error.—ZJd. 

4. Practice, civil— Witnesses, examination of — Time of, in equity proceedings.— 

‘a equity proceedings the chancellor may in his discretion examine wituesses 

before the case is taken up.—Morey v. Staley, 419. 
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EQUITY, continued, 

5. Lquity—Lvidence—Supreme Court.—In equity suits, the Supreme Court is 
not bound by the finding, upon the evidence, in the lower tribunal.—ZJd. 

6. Hquity—Contracts-—Certainty—Specifie performance.—A Court of Equity 
will not decree the specific performance of a contract, unless it is established 
with reasonable certainty, having regard to its subject matter and to the cir- 
cumstances under which, and with regard to which, it was entered into.—Fos- 
ter v. Kimmons, 488, 

4. Administrator—Demand allowed by collusion—Sale of lands—Bill in equity, 
to postpone.—Where a claim against an estate is allowed, and land belonging 
thereto is about to be sold to satisfy the allowance, through fraud and collu- 
sion betweeen the administrator and the claimant, a bill in equity by the heirs 
to set aside the allowance and postpone the sale is a proper remedy, notwith- 
standing that an action of damages would lie against the administrator on his 
bond. Such action would sound only in damages and would fail to reach the 
land. Jurisdiction by a court of equity is not ousted in such case, because a 
remedy exists at law.—Stewart v. Caldwell, 536. 

8. Injunction—Cloud on title, etc-—Injunction will lie to restrain the sale of 
land where a cloud would be thereby thrown upon the title of plaintiff in the 
injunction, although no title would in fact pass to the purchaser at the sale.— 
Vogler v. Montgomery, 577. 

See Fraudulent conveyances; Land and Land Titles, 1, 2,4,5, Mortgages 
and Deeds of Trust, 1; Practice, civil—Pleading, 1; Practice, Supreme 
Court, 1. 

ESTOPPEL ; See Bonds, Railroad, 3; Railroads, 12; Wills. 

EVIDENCE. 


1, Evidence— Admissions—Hearsay, ete.—In a suit brought on the parol prom- 
ise of defendant to pay for stock sold to “A.,” although one of the plaintiffs tes- 
tified, vyhat he knew nothing about the contract with the defendant, yet in 
cross-examination it would be proper to show by him, that on a former occa- - 
sion he had testified that it was his understanding, that “A.” had purchased the 
stock and that defendant had become his surety. Such testimony was compe- 
tent as an admission on the part of plaintiff.—Glenn. v. Lelinen, 45. 


2. Witnesses—Statute touching—Party dead, other party may testify as to what. 
—lIn a suit based upon a series of contracts and transactions, the fact that a 
party to the suit made some of the contracts with one since dead, will not, un- 
der the Witness Act.(W. S., 1372, 3 1), disqualify him from testifying to other 
transactions occurring subsequent to the decease.—Poe v. Domic, 119. 


8. Depositions, notice of—Service on attorney who was co-defendant.—Notice of 
deposition served upon one who was, the attorney of record of all the defend- 
ants, is sufficient service on them, and is in nowise invalidated by the fact that 
the attorney was also co-defendant.—Zd. 


. Practice, civil—Evidence—Corporate existence—Appeal bond.—The appeal 
bond given by the appellant, in which appellant was a party by its corporate 
name signed by its president and secretary, is admissible in evidence to prove 
its corporate existence.—Transier v, St. L., K. C. & N. R. Co., 189. 

. Practice, criminal— Evidence— Confessions, when admissible.—The officers of 
the law went to A. and told him that all they wanted was to recover the goods 
stolen, and if he would tell them where they were, so that they could get them, 
that that would be the end of the matter, and nothing further would be done. 
A. informed them, whereupon he was arrested, and was convicted on this con- 
fession. Held, that this confession was involuntary, being induced by the flat- 
tery of hope and a promise of immunity from prosecution, and was inadmissi- 
ble in evidence.—State v. Hagan, 192. 

6. Practice, civil—Trial—Evidence—Unstamped agreements.—A written agree- 

ment, not stamped as the law requires, is admissible in evidence upon a stamp 

being affixed and cancelled.—Boly v. Lake, 201. 
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EVIDENCE, continued. 

9. Practice, civil—Triai— Witnesses—Hushand and wife—Siatute, construction 
of.—The wife is a competent witness in a suit, when she is the real, and her 
husband only a nominal, party in interest (Wagn. Stat., 519-20, 3 2).—Owen 
v. Brockschmidt, 285. 

8. Hushand and wife— Witnesses for each other—Agency.—The husband is ad. 

missible as a witness in behalf of his wife couceruing matters wherein he acted 

as her agent.—Chesley v. Chesley, 347. 

Evidence Experts, opinions of, as to market value of dogs. —Experts may be 

allowed to give their opinions as to the marketable value of dogs, the opinions 

being based either on actual sales or their general observation and experience. 

—Cantling v. H. & St. Joe R. R. Co., 385. 

10, Practice, eriminal—Hvdence—Confessions.—In order that a confession may 
be received in a criminal case, it must be voluntary; it will be excluded, if it 
was induced by a promise of benefit or favor, or threat of intimidation or disfa- 
vor by a person having authority in the matter.—State v. Jones, 478. 

11. Practice, eriminal—Confessions— Admissibility of —When a confession has 
once been obtained by means Of hope or fear, subsequent confessions are 
presumed to come from the same motive, and are inadmissible, unless it is 
shown that the original motives have ceased to operate.—Id. 

12. Practee, erminal—Confessions— Artifice—Confessions are not inadmissible, 
because produced by artifice; e. g., by persuading the prisoner, that his accom- 
plices were in custody, or that they had divulged the facts relative to the 
crime.-—Zd, 

13. Hvidence—Res geste—Possession—Delivery—Statements.—The statements of 
one in possession of personal property, when delivering it to another, are ad- 
missible in evidence as a part of the ves geste and explanatory of the transac- 
tion.—Colt v. LaDue, 486. 

See Administration,8 ; Bonds, Judicial, 1; Elections, 1; Equity, 4, 5; Forci- 
ble entry and detainer, 1,5; Land and land titles, 3; Partnership, 4; Prae- 
tice, civil—New trials, 1; Practice, criminal, 2, 15, 28; Railroads, 5, 15; 
Slander, 1, 3, 4. 

EXECUTION; See Fraudulent conveyances, 1,2; Justices’ courts, 1; Sheriffs’ 
sales, 1, 2, 3, 4. 

EXPERTS ; See Evidence, 9 


© 


F. 


FENCES; See Railroads, 4, 5, 7. 
FIXTURES. 


1. Conveyances—Real estate— Fixtures —Temporary removal.—A convevance of 
real estate carries with it the fixtures attached to the property and those which 
have been removed merely for a temporary purpose.—Curry v. Schmidt, 515, 

2. Mortgages and deeds of trust—Fizxtures, erection of—Sale—Whose prop- 
erty.—If a mortgagor erects improvements on, or attaches fixtures to, the mort- 
gaged premises, they become the property of the mortgagee for the payment of 
his debt; and if the property is sold under the mortgage or deed of trust. 
they become the property of the purchaser.—ZJd. 

8. Mortgages and deeds of trust—Fire—Removal of fixtures--Sale.--After 
certain real estate was conveyed by deed of trust, a fire occurred, which burned 

down the improvements, and some of the fixtures were removed. Afterwards, 

the trustee sold the property under a deed of trust, describing it in his deed as 
iu the deed tohim. Ae/d, that by such sale, no intention to the contrary ap- 
pearing, the removed fixtures were not sold; that the trustee might have sold 
these fixtures as personal property, but lad no right to sell them merely by 
selling the ruined premises.—Zd. 
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FORCIBLE ENTRY AND DETAINER. 

1. Forcible entry and detainer—Possession—Entry—Cutting timber—Chain of 
evidence.—The mere entry upon land and cutting timber is not of itself sufti- 
cient to sustain an action of forcible entry and detainer, but in connection with 
other circumstances it may form a very material link in the chain of evidence 
going to establish possession.—Powell v. Davis, 315. 

Forcible entry and detainer—Possession—Intruder—Authority or title, lack 
of.— Where a party occupies as a mere intruder, he will be confined to the 
land actually possessed ; and where the reliance is on possession only, without 
exhibiting or claiming authority or title, he will be restricted to what he actu- 
ally occupies. —/d. 

Forcible entry and detainer—Color of title—Possession of part.—One in ac- 
tual possession of a part of a tract of land, holding the whole under claim and 
color of title,will in law be held to be in possession of the remainder.—/d. 
Forvible entry and detainer—Possession of farms —Separate timbered land— 
Indicia of possession.—Persons owning timbered land, situated separate and 
apart from their farms, who are accustomed to use it for the purpose of cut- 
ting wood and obtaining rails, exhibit such visible indicia of possession, as to 
authorize and justify the finding of an actual possession.—ZJd. 

Forcible entry and detainer—Possession of land, how evidence. —The owner 
is not always bound to be upon the land, either by himself or agent. An entry 
with the intention of permanent oceupation, and clearing and fitting the land 
for cultivation, will be sufficient.—ZJd. 
6 Forcible entry and detainer—Disseizin—Title.—In an action of forcible entry 
and detainer the defendant cannot raise the question of title when he is in by 
disseizin.—May v. Luckett, 437. 

Forcible entry and detainer—Landlord and tenant—Sheriff’s sale of tenant's 
interest—Disseizin—Statute, construction of —A. leased premises to B., who 
sub-let them to C. Atan execution sale against B., A. purchased B.’s interest 
inthe premises, and took a sheriff's deed therefor. A. requested C. to attorn 
to him or surrender possession to him; C. refused to do so, but locked up the 
premises, and left them before the expiration of the lease. A. took posses- 
sion the nextday. Held, that A. obtained possession of the premises wrongfully, 
and without force, by disseizin, and, after a written demand for the premises 
from B., was guilty of unlawful detainer under the statute (Wagn. Stat., 642, 3 3). 
—/d. 
FOREST PARK. 


1. Corporations—Municipal purposes—Forest Park—Tazation, special and 
general.—Uuder the provisions of the act to establish Forest Park, (Sess. 
Acts, 1872, p. 255) a district outside the city of St. Louis was incorporated. 
The commissioners created under it and having its exclusive management and 
control in no instance resided within its boundaries. Those owning lands 
within it were to be taxed for its establishment and support, against their 
consent, by persons having no interest in common with them. It was declared 
to be “for a municipal purpose of great importance to the city of St. Louis, 
conducive alike to the dignity and character of the city, and the recreation, 
health and enjoyment of its inhabitants.” But the inhabitants of St. Louis 
were not to be taxed in anywise on account of it. Held, 1st. That the park 
was not established for “municipal purposes’’ within the meaning of 2 4, Art 
VIII, of the State Constitution; 2nd. That it authorizes a special tax for a 
purpose of a general public character; and that for these reasons the act was 
void.—State ex rel., v. Leffingwell, 458. 

2. Constitution—Corporations for municipal purposes—Meaning of term— 

A corporation, “ for municipal purposes,” as contemplated by 33 4, 5, 

Art. VIII of the State Constitution, is either a municipality, such as a 

city or town, createtl expressly for local self-government with delegated 

legislative powers, or it may be a sub-division of the State for gov- 
ernmental purposes, such as a county, a school or road district, ete. ; but it 
must embrace some of the functions of government, local or general; and 
no corporation not exclusively designed for this end can be properly denom- 
inated a municipal corporation.—Zd, 
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FOREST PARK, continued. 

3. Constitution—Municipalities—Corporations, independent of.—The Constita. 
tion did not contemplate that corporations, independent of a city government, 
should perform any of its functions.—Zd. 

. Revenue—Tazation—Street openings—Public Park.—The doctrine which 
justifies special taxation against adjoining property holders for supposed 
benefits, as in the matter of street openings, has no application to public 
parks. A lot holder has a property interest, or easement, in the adjoining 
street, independent of the public parks. Not so, however, with lots fronting 
on public parks.—ZJd, 

FRAUD; See Administration, 9; Frauds, Statute of ; Fraudulent conveyances, 

FRAUDS, STATUTE OF. 


1. Statute of frauds— Original and collateral liability—The question whethera 
verbal contract comes within the Statute of Frauds or not, depends wholly 
upon the agreement. If a party agrees to be originally bound, the contract 
need not be in writing; but if his agreement is collateral to that of the princi- 
pal contractor, or is that of a guarantor or a surety for anothier, the agreement 
must be in writing. It is immaterial in such case whether the promise is made 
prior to the passing or delivery of the consideration or afterwards; in either 
case the contract must be in writing ; and in the latter must have anew consid- 
eration to uphold it.—Glenn v. Lehnen, 45. 

. Contracts—Partial performance—Frauds, statute of —Specific per formance— 
—Deeds—Undue influence.—A. made a deed§to his daughter B. for certain 
lands, but retained the deed, showing it to B. and her husband C., saying that 
she should have it at his death, but he wanted them to come and take charge 
of the property and live on it. B. and C. came and lived on the property and 
made improvements, and afterwards, hearing they had no title thereto, request- 
ed A. to give them the deed, threatening, in case of refusal, to leave the land. 
A. finally gave them the deed, but took a conveyance of a part of the land, in- 
cluding the improvements, from them to him for his life. A. afterwards 
bronght suit to set aside his conveyance, on the ground of undue influence. 
He/d, that if B. and C. had remained on the land till A.’s death, they could have 
compelled his heirs to specifically perform the contract and convey the 
land to B., that A. only did in advance what he intended to do at his death, 
and that there was no undue influence exerted.—Bowles v. Wathan, 261. 

FRAUDULENT CONVEYANCES. 

1. Fraudulent conveyances—Resulting trusts—Sale on execution—When one 
makes a conveyance of his lands in order to hinder, delay and defraud his 
creditors, there is created thereby a resulting trust in favor of his creditors, 
and such property can be sold on an execution against him. Ryland vs. Callison, 
513. 

2. Fraudulent conveyances—Equity—Proceedings to set aside—Purchaser at 
execution sale-—A purchaser of B.’s land at execution sale will occupy as advan- 
tageous a position as would a creditor of B., in proceedings to set aside a 
prior conveyance by B. of this land on account of fraud.—Zd. 


See Homestead, 1. 
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GENERAL ASSEMBLY ; See Legislature. 
GREENE COUNTY ; See Bonds, Railroad, 6, 7, 8, 9, 10, 11. 


HANNIBAL, CITY OF. 
1. Corporations, municipal—Hannibal, City of—Wharves, altering and extend- 
iny—Statutes, construction of.—PBhe power to alter wharves, given to the City 
of Hannibal (Amended Charter of 1860-1), includes a power to extend or dimin- 
ish them.—City of Hannibal v. Winchell, 172. 
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HOMESTEAD. 

1. Homestead exemption—Construction of statute—Claim not made by house. 
keeper—Fraudulent conveyance by.—Under 3 2 of the act concerning Home- 
steads, (Wagn Stat., 697,)where a homestead is claimed, the sheriff cannot pro- 
ceed with his levy until he has ascertained by appraisers in the mode directed 
by the act, the extent and value of the premises, and that they are beyond the 
limit protected against executions. And the claim is not lost when not asserted 
by the housekeeper or head of the family, or by reason of the fact that he had 
theretofore fraudulently conveyed away the property—Vogler v. Montgomery, 
577. 


HUSBAND AND WIFE; See Dower, 1, 2; Evidence, 7, 8. 
I. 


INCEST ; See Practice, criminal, 1, 2. 
INDORSEMENT; See Bills and Notes. 
INFANCY. 

1. Infants—Conveyances lo, etc.—Conveyances to infants are not void, but mere- 
ly voidable-—Baker v. Kennett, 82. 

2. Infani—Conmeyances to—Acts of disaffirmance— What sufficient.—An infant, 

who had taken a deed of land and given his note for the purchase money, 
made an attempt to disaffirm the contract before his majority, and again with- 
in a few days thereafter, and, upon the refusal of the vendor to agree thereto, 
offered to give him $2,000 together with the improvements erected by him- 
self on the land, by way of compromise; and abandoned the premises and 
left them in a position for the vendor to occupy it at any time he saw fit. Held, 
that the disaffirmance was sufficiently speedy and unequivocal to avoid the 

contract. —Z/d. 

Infants—Contracts by—Ratification of, after majority— What sufficient and 
what not.—To constitute a ratification of an infant’s contract, a mere acknowl- 
edement that the debt existed, or that the contract was made, is not sufficient. 
There need not be a precise and formal promise, but there must be a direct and 
express confirmation and a substantial promise to pay the debt or fulfill the 
contract. And the promise must be made with a knowledge of the facts, and 
with a deliberate purpose of assuming a liability from which the party knows 
that he is discharged.—Zd. 

In fant—Note by—Disaffirmance of —Sureties, ete.—W here an infant gives his 
note for land purchased, and at his majority disaffirms the contract the sure- 
ties on his note will not be liable.——Jd. 

Limitations, statute of—Infancy—Entry—Action may be commenced, when. 
—Parties to a suit for the recovery of lands, who were infants when their right 
of action or entry first accrued. may commence their action or make an entry 
within three years after their disability has been removed, if that event does 
not occur more than twenty-four years after the accrual of the right. Poe v. 
Domic, 119. 

6. Statutes—Constitutionality of—Minors declared of age.--It is too late now 
to question the constitutionality of an act of the Legislature, passed prior to 
1865, declaring a minor of age and legally competent to transact his own busi- 
ness.—Shipp v. Klinger, 238. 

See Parent and Child, 1. 

INJUNCTION; See Equity, 8; Practice, civil, parties, 2. 

INSANITY; See Practice, criminal, 11. 

INSTRUCTIONS; See Equity, 2; Practice, civil, Trials, Practice, criminal, 7. 
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JEOFAILS. 

1. Practice, civil—Errors of the clerk— When corrected.—The mistakes and 
clerical errors of the clerk of the circuit can be corrected at any time. Coop 
v. Northeutt, 128, 

JUDGMENT. 


Judgment, final—What is—Mandamus from Circuit to County Court.—The 
judgment of a circuit court against the justices of the county court, granting 
a writ of mandamus on them to appoint commissioners to select a cite for a 
county seat, isa final judgment from which appeal will lie, notwithstanding 
the fact, that a proceeding is at the time pending in the county court in regard 
to the establishment of a county seat. The judgment is a finality as to the 
circuit court. (McVey v. McVey, 51 Mo., 406; Thomas v. Drennan, 41 Mo., 
289.) This proposition is not in conflict with Tetherow v. Grundy Co., 9 Mo., 

118. State ex rel. Dobbins v. Sutterfield, 391. 
See Attachment, 1; Justices’ Courts, 1; Practice, civil, trials, 12; Sheriffs’ 
sules, 3. 

JURIS DICTION, 

1. Bonds, railroad—Coupons—Suit on, in U. 8S. Courts—Jurisdiction— Aggregate 
anount.—In suit to recover coupous on railroad bonds issued by a County 
Court, the question, whether the amount sued on is sufficient to bring it within 
jurisdiction of the Circuit Court, is to be determined by the aggregate amount 
of the coupons. Smith, v. The County of Clark, 58. 

2. Practice, civil—Cirenit Court, jurisdiction of—Aggregate amount claimed 
in all the counts.—A suit can be brought in the Circuit Court, provided the 
aggregate amount claimed in all the counts of the petition, is sufficient to give 
the court jurisdiction. [Smith v. Clark County, onte p. 58.] Fickle v. St. 
Louis, Kansas City and Northern Railway Company, 219. 

See Administration, 9; Corporations, 2; Practice, Criminal, 16; Presbyte- 
riau Cliureh, 1, 3; Railroads, 6; Roads, 1, 2 

JURY ; See Practice, civil trials, 2; Practice, criminal, 3, 4, 5, 23. 

JUSTICES’ COURTS. 

1. Justices’ Courts—Judgment—Execution—Motion to quas, etc.—The entry 
on a justice’s docket showed suit brought against Fea, Brother & Turnbull, 
and judgment against defendants “as a firm, or against Joseph Fea and Wil- 
liam Turnbull, as the summons was served on them personally.”’ The execu- 
tion issued under it recited a judgment and omlered a levy against the three 
defendants. Held, that although the judgment bound only the two defendants 
named, yet under the statute (W. 8., 839, 3 15), the execution should not be 
qu:siied, but should be amended, so as to conform its recitals to the law, and 
should be directed against the defendants who had been personally served. 
Cakiweill v. Fea, 55. , 

2. Practice, civil—Appeal from Justice—Entry of appearance—Tria/.—in a 
canse appealed from a justice of the peace, the appellee, who has failed to enter 
his appearance, cannot be forced to trial at the first term of the court. Chris- 
mer v. The St. Louis, Kansas City and Northern Railway Company, 152. 

8. Practice, civil—Appeal from a justice of the peace—Amendments in the Cir- 
cuit Court—Constable’s return.—In an appeal case from a justice, the Circuit 
Court can allow the constable’s return to be amended; for the Circuit Court 
can do whatever the justice can.—Transier v. St. L., K. U. & N. R.W.Co., 189. 

4. Practice, civil—Evidence—Corporate existence—Appeal bond—The appeal 
bond given by the appellant, in which appellant was a party by its corporate 
name signed by its president and secretary, is admissible in evidence to prove 
its cor porate existence. —Jd. 

5. Practice, civil—Appeal from Justices—Entry of appearance—Right of con- 

tinuance.—In « cause appealed from a justice, but not on tle day of judgment, 
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JUSTICES’ COURT, continued. 


if the appellee fail to enter his appearance on or before the second day of the 
term, the cause is not triable at the first term, unless by consent of both par- 
ties. — v. Han. & St. Joe. R. R., 51 Mo., 575.]—IJa. 

See Railroads, 6. 


lL. 


LAND AND LAND TITLES. 


1. Lands and land-titles—Misdescription in deed— Subsequent deed correcting=— 
Titles, equitable and legal_—Land was conveyed to A. but it was misdescribed 
in the deed. By a subsequent deed this mistake was corrected. Held, that the 
firstdeed gave him an equitable title, which the second deed perfected into a 
legal title.—Fitch v. Sosser, 672. 

2. Lands and land-titles—Equitable title—Possession—Farm—Timber-land.—A. 
having an equitable title to 200 acres of land, consisting of a prairie-farm of 
160 acres, and 40 acres of timber-land a mile or two away from it, leased the 
farm to tevants, allowing them to cut timber for the use of the farm and fire- 
wood from the 40 acre tract. Held, that the only value of the timber-land was 
in its use for such purposes, that it was not designed for cultivation or inclo- 
sure, and that A. was in possession of both tracts.—Jd. 


8. Lands and land titlee—EHvidence—Declarations asserting title —In a suit for 
the title to land, the declarations made by a party in possession, asserting his 
title are not competent testimony.—Morey v. Staley, 419. 

4, Equity—Conveyance—Title—Actual and constructive notice—Where the title 
toa tract of land was in the son,who made a power of attorney, authorizing his 
father to convey and the father does convey; but afterwards, on non-pay- 
ment of the purchase money, he takes back the title to himself, and has 
such deed recorded, in a suit in equity to establish the son’s title, the ques- 
tion in regard to an acquiescence of the son in such a condition of the title, is 
one of actual knowledge and not of such constructive notice as our statuset 
give to recording a deed.—ZJd. 

5. Land and land titles—Conveyances—Heirs.—A conveyance of land to a gran- 
tee and his lsirs creates a fee simple title, both at law and in equity.—Mer- 
cier v. The M. R., Ft. S. and G@. R. R. Co., 506. 

See Forcible entry and detainer, Fraudulent conveyances, 1,2; Limitation, 
1, 8, 4, 5, 6; Mortgages aud deeds of trust, 1 ; Sheriffs’ Sales, 1.—ZJd. 

LANDLORD AND TENANT. 

1. Forcible entry and detainer—Disseizin—Title.—In an action of forcible entry 
and detainer the defendant cannot raise the question of the title when he is in 
by disseizin.—May v. Luckett, 437. 

2. Forcible entry and detainer—Landlord and tenant—Sheriff’s sale for tenants 
interest—Disseizin—Stalute, construction of.—A. leased premises to B., who 
sub-let tham to C. At an execution sale against B., A. purchased B.’s interest 
in the premises, and took a sheriff's deed therefor. A. requested C, to attorn 
to him or surrender possession to him; C, refused to do so, but locked up the 
premises, and left them before the expiration of the lease. A. took possession 
the next day, Held, that A. obtained possession of the premises wrongfully, 
and without force, by disseizin, and, after a written demand for the premises 
rom B., was guilty of unlawful detainer under the statute. (Wagn. Stat., 880, 
3 15).—Zd. 

8. Landlord and tenant—Sales—Attornment—Statute, construction of —When 
premises have been sold by the owner or by proceedings in invefum, the tenant 
thereof can attorn to the purchaser under the statute, (Wagn. Stat. 880, 3 
15.)—Jb. 

See Forcible entry and detainer. 
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LEASE ; See Contracts. 

LEGISLATURE. 

1. Legislature—Contest for seats in—Costs, how adjusted.—The contestee for a 
seat in the General Assembly of the State cannot have his action against the 
unsuccessful contestor for costs expended in the contest, where the same is 
carried on before the legislature. Section 58 of the Act touching Elections, 
(Wagn. Stat., 574,) applies only to contests had before the courts of the coun. 
try.—Steele v. Wear, 531. 

LICENSE ; See Contracts, 3. 

LIEN, MECHANICS’; See Mechanics’ lien. 

LIEN, VENDOR'S. 

1. Equitable mortgage— Vendor's lien, ete—An instrument of writing not under 
seal, and not acknowledged, but otherwise in the shape of a mortgage, given 
by the vendor of land to secure the purchase money, has the same effect as a 
vendor’s lien, —Gill v. Clark, 415 

LIMITATIONS. 

1. Limitations, statute of—Life estate of widow—Statute commences running, 
when—The life estate of a widow in the lands of her deceased husband, pre- 
vents the running of the statute of limitations against his heirs, until after the 
time of the widow’s death.—Carr v Dings, 95. 

2. Limitations—Presumption as to payment of debts.—The common law pre- 
sumption of the payment of a debt after the lapse of twenty years still exists. 
notwithstanding our statute of limitations.—ZJd. 

8. Ejectment—Possession—Limitation.—Open, notorious, peaceable, continuous 
and adverse possession of land for twenty years will give a title that will au- 
thorize a recovery in ejectment.—Dalton v. Bank of St. Louis, 105. 

. Acknowledgment—Deed with defective—Adverse possession.—A deed, notwith, 
standing a defective acknowledgment, is good between the parties. It would 
constitute color of title, and enable persons in possession of land to avail 
themselves of title by adverse holding.—ZJd. 

. Limitation, stutute of—Infancy—Entry—Action may be commenced, when.— 
Parties to a suit for the recovery of land, who were infants when their right 
of action or entry first accrued, may commence their action or make an entry 
within three years after their disability has been removed, if that event does 
not occur more than twenty-four years after the accrual of the right.—Poe v. 
Domic, 119. 

6. Trusts aad trustees—LTimitations, statute of—Claim of title by trustee inde- 
pendent of the trust.—When the trustee denies the trust and openly claims 
the trust property by a title independent of the trust and adversely to the 
claim of the beneficiary, the statute of limitations will run in his favor.—Zd. 

7. Limitations, statute of—Section 7, Wagn. Stat. 197—Prospective.—Section 7 
of the Limitation Act (Wagn, Stat., 917) is prospective i: its operation, and 
has no application to actions commenced, nor to cases where the right of entry 
accrued before it was enacted.—McCartney, Adm’r v. Anderson, 320. 


See Administration, 8. 


— 


a 


MAINTENANCE. 

1. Practice, civil—Motion pendente lite—Notice, of,ete-—A court may in its disere- 
tion, hear a motion for support and maintenance pendente /ite after a coutinu- 
ance of the cause, and without notice, and on the day of filing the motiou.— 
Curtis v. Curtis, 351. 

MALICE.—See Practice, criminal, 8, 10. 

MANSLAUGHTER.—See Practice, criminal. 
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PARK, PUBLIC; See Forest Park. 
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1. Mechanics’ lien—Notice to owners—Name of party claiming lien.—A corpora- 
tion, claiming a lien on certain property, gave notice to the owners thereof, 
stating its own name in full, but signed the notice with its abbreviated name, 
omitting “of St. Louis.” Held, that the variation was not material, because 
the owners could not be misled thereby.—Mississippi Planing Mill v. Presby- 
terian Church, 520. 

Mechanic's lien—Account filed—Name of party claiming lien.—A corporation 
claiming a lien against certain property, filed its verified account with the clerk 
of the court. This account did not state the full name of the corporation, 
omitting “of St. Louis,” bat referred to the notice given to the owners of the 
property where the full corporate name was given ; the_affidavit to the account 
used the full corporate name: Held, that the ownew of the property were not 
misled, and that there was a substantial compliance with the law.—Jd. 


MINES AND MINING; See contracts, 3. 
MISNOMER;; See Mechanics’ lien, 1, 2. 
MORTGAGES AND DEEDS OF TRUST. 


. Ejectment—Trustee’s Sale—Proceedings in bankruptey—Adjudication—Equi- 
ty.—The mere fact, that proceedings in bankruptcy, which had not proceedep 
to an adjudication, had been a against the grantor in a deed of trust 
will not invalidate a sale under sa®i deed by the trustee ; such sale would con- 
vey the legal title, and such title would be available in an action of ejectment. 


Query, whether in a direct proceeding for that purpose, a court of equity 
would set aside such sale ?—McGready v. Harris, 137. 
Mortgages and deeds of trust—Sales under—Disposition of proceeds.—When 
a mortgage or deed of trust is given on property to secure the payment of 
notes maturing at different times, and the property, or a part thereof, is sold 
in accordance with the deed to satisfy one of the notes, the overplus, after 
satisfying the expenses of the trust and that note, must be held by the trustee 
subject to the same lien as the property was, even though the deed is silent as 
to the disposition of the overplus, and does not state that default in one note 
shall cause the others to become due and payable-—Huffard v. Gottberg, 271, 


. Mortgages and deeds of trust—Sale of property en masse— When set aside.—A 


trustee’s sale of laud em masse under deed of trust will not be set aside 
because the land was capable of easy division, unless the interests of the gran- 
tor were sacrificed by such sale-—Chesley v. Chesley, 347. 

Equitable mortgage— Vendor's lien, ete.—An instrument of writing not under 
seal, and not acknowledged, but otherwise in the shape of a mortgage, given 
by the vendor of land to secure the purchase money, has the same effect as a 
vendor’s lien.—Gill v. Clark, 415. 

See Fixtures, 2, 3, 


MURDER;; See Practice, criminal. 


NEGLIGENCE; See Railroads, 5. 


OFFICERS ; See Collectors ; Sheriff. 
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PARENT AND CHILD. 

1. Parent and child—Child’s earnings, claim to, how relinguished.—Tic relin- 
quishment of the father’s claim to the earnings of his minor son may be es- 
tablished by direct evidence, or may be implied from circumstances.—Dierker 
to use of, ete. v. Hess, 246, 

2. Parent and child—Batlery of child—Suit by parent—Loss of services—Exem- 
plary damages.—In a suit by a parent for buttery of his child, evidence hav. 
ing been offered of loss of the services of the child, it is competent for the jury 
to look at all the cireumstances attending the battery, and to award such dam- 
ages as they may deem ample and reasonable to compensate the plaintiff, aud 
also to vindicate his rights, and to prevent similar abuses in future.—Klingman 
v. Holmes, 304. 

See Infancy. 

PARTNERSHIP. 

1. Partnership—Share in profits—When p artrs.—The single circumstance 
that one is to have a share in the profits, does not necessarily make him a 
partner. He must have some interest in the business or property of the busi- 
ness or trade, so as to give him a lien on the property for the protection of 
his interests or profits, and a control over the same. The interest in the prof- 
its must be mutual; each person must have an interest in the profits as a 
principal trader.—Campbell v. Dent, 325. 

2. Credit—Partnership, not bound—Partnership—Sale to member on personal 
eredit—Purtnership not bound.—Where one elects to sell goods to a member 
of a firm on his individual credit, giving no credit to the firm, the co-partners 
will not be bound even if the goods purchased go into the partnership fuud.— 
Gates v. Watson, 585. 

8. Practice, civil—Pleading—Partnership— When need not be pleaded.—In an 

: } } 
action for goods sold, plaintiff may show, without alleging the fact in his plead- 
ing, that defeudant and another were partners, and that the contract was made 
by such other partner for the benefit of the firm in the usual course of business. 
(Under our statute such contract is both joint and several, and it is not necessa- 
ry to a recovery that plaintiff should join all the partners as defendants. }—ZJd. 

4. Partners—Persons not, held as, when.—In order to bind persons as partners 
it is unnecessary to show the partnership, It is sufficient to prove that they 
held themselves out as partners.—ZJd, 

See Arbitration and Award, 2, 

PENITENTIARY. 

1. Mandamus—State Auditor—Lessees of Penitentiary—Labor of convicts— 
Acts of March 20th and 22ud, 1873.—The acts of March 20th and 22nd, 1873, 
are in pari materia and must be construed together, and under them the les- 
sees of the penitentiary are entitled to pay for convict labor on the Capitol 
grounds and to the State Auditor’s warrant therefor.—State ex rel. Perry v. 
Clark, 216. 

POSSESSION ; See Forcible entry and detainer. 

PRACTICE, CIVIL. 

1. Practice, civil— Sheriff's returns—When amendahble.—Sheriffs returns may 
be amended at any time during the pendeney of the suit, and it is not necessary 
that anything shall exist on the minutes or records to justify such amendments. 
They are even amendable at a subsequent term, on a proper state of facts, in 
support of the judgment.—Magrew v. Foster, 258. 

2. Practice, civil —Sheriff’s returns —Contradiction of.—A sheriff 3 return, 
that he has levied on certain property belonging to defendant, canuot be con- 
tradicted by the defendant in that suit by showing that he does not own the 
property.—ZJd. 

8. Practice, civil—Attachment—D+fendant, how brought before the court— In 
attacliment cases the law necessarily implies that the defendant may be 


1 


brought before the court by personal, or other service of the summons, if he 
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PRACTICE, CIVIL, continued. 
reside or can be found in the State, or the suit may be proceeded in by pub- 
lication. —ZJd. 

4. Practice, civil—Motion pendente lite—Notice of, etc—A court may in its discre- 
tion hear a motion for support and maintenance pendente lite after a continu. 
ance of the cause, and without notice, and on the day of filing the motion.— 
Curtis v. Curtis, 351. 

PRACTICE, CIVIL—ACTIONS,—See Administration, 6 ; Ejectment; Practice 

civil—Parties, 3; Quo Warranto ; Revenue, 1, 2. 
PRACTICE, CIVIL—APPEAL.—See Attachments, 1 ; Justices’ courts, 2, 8, 4, 5; 
Practice, civil—New Trials ; Practice, Supreme court. 

PRACTICE, CIVIL—NEW TRIALS. 

1. Practice, civil—New trials—Newly discovered evidence A ffidavit.—The grant- 
ing of anew trial on the ground of newly discovered evidence, is a matter 
largely resting in the sound discretion of the court trying the cause, and the 
overruling of the motion is no error, where the plaintiff’s affidavit does not 
show due diligence, nor why he could not have procured this evidence at the 
trial.—Coop v. Northeutt, 128. 

2. Practice, civil—New trial, refusal of—When Supreme Court will interfere.— 
The supreme court will not interfere with thediscretion of lower courts, in 
refusing to grant a new trial, unless a strong case is made showing an improper 
exercise of discretion to the prejudice of the party complaining.—Tucker v, 
St. L., K. ©. & N. R. W. Co., 177. 

8. Practice,civil—New trial—Surprise.— A cause by agreement of parties, and 
by order of court, was set fora certain day of a subsequent term, but was called 
and tried the day before, in the absence of the defendant. It appeared by affi- 
davits that the defendant appeared at the appointed time, ready to try the 
cause, when he first learned of the trial, and it also appeared that a witness 
informed the plaintiff's attorney during the trial that the defendant’s attorney 
understood and informed witness that the cause was to be tried next day. 
Held, that the court should have granted anew trial on the ground of surprise. 
—ld. 

See Practice, civil—Appeal ; Practice, supreme court. 

PRACTICE, CIVIL—PARTIES. 

1. Practice, civil—Parties—Persons in interest.—Courts are not organized to de- 
cide abstract propositions of law, and the persons in interest must be brought 
before the court.—The State of Missouri ez re/., Robinson v. Sanderson, 203. 

2. Railroads, subscription to—Bonds, taxes to pay interest on—County Court— 
Railroad—The State as plaintiff.—Iu a suit to enjoin the colleetor from col- 
lecting taxes levied to pay the interest on bonds (alleged to be illegal) issued 
to a railroad, the county court who issued the bonds and levied the tax, and 
the railroad should be made parties thereto. The State through its proper 
officers can bring such suits.—Jd. 

8. Practice, civil—Actions—Leased land—Trespass to—Who can sue.—-The 
owner of land can bring an action against a trespasser for cutting timber on it 
and carrying it away, though the land is then in the possession of his tenant.— 
Fitch v. Gosser, 267. 

See Practice, civil—Pleading, 9; Railroads, 2, 4, 11; Revenue, 1, 2. 

PRACTICE, CIVIL—PLEADING. 

1. Practice, civil—Petition—Specifie Performanse— Rents and profits —A claim 
for specific performance and for rents and profits may be united in the same bill. 
—Duvall vs. Tinsley, 93. 

2. Railroads—Accidents—Damages by cattle—Statement of cause of action— 

Double damages—Statute, construction of.—In a suit for damages by a rail- 

road, it appeared by the allegations and evidence that one of its trains was 

wrecked where the track ran through plaintiff's field; that there was no 
feuce along the track; that the hogs and cattle in the train were uecessarily 
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PRACTICE, CIVIL—PLEADING, continued. 


turned into the field in the effort to extricate them from the wreck ; that they 

were collected together and driven away, and that while in the fields the *y dam- 

aged the crops. There was no allegation that the damage was caused by the 
failure of the railroad to construct or maintain fences or cattle-guards, a3 

required by law. Held, that in such ease the statute (W. S. 310-11, 3 43) did 

not contomaplate the allowance of double damages.—Grau v. St. L., K. C. & N. 

R. R. Co., 240. 

3. Prastion, civil—Pleading—Striking out—Discretion in, ete.—Trial courts 
have some latitude of discretion in allowing or refusing permission to file plead- 
ings outof time, and unless that discretion be abused | or unsoundly exere sed, 
no case is made for the interference of this court.—Cooney v. Mur lock, 
349. 

4. Practice, civil—Demurrer—Answer— When filing proper.—Permission to file 
an answer during vacation was granted and a demurrer was filed instead, 
Afterwards the demurrer was,on motion,stricken out and defendant immediately 
offered to file his answer. Held, that if the answer had disclosed a meritorious 
defense, and no particular delay or hardship wou have resulted, such action 
of the court would be error.—Zd. 

5. Practice, civil—Pleading—Notes—Illegality of ite ti meanor— Stat- 
ule, cons(ruction of.—In a suit on a note an answer alleging that the money 
was advanced for an illegal purpose is bad, if it does not allege that the mon- 
ev was so used; furthermore, when the act is made by statute (Acts of Feb- 
26th, 1868, and Feb. 2nd 1872,) a misdemeanor, the intent to do the act is whol- 
ly immaterial._-Howell v. Stewart, 490. 

6. Practice, civil—Pleading—Answer—Demurrer—Motion to strike onut.—When 
the answer to a suit contains no defense, the plaintiff may demur to it or move 
to strike it out.—Zd, 

7. Practice, civil—Pleading-Amendments-Meritorious defense—Supreme Court. 
—TheSupreme Court will not interfere with the discretion of lower courts in re- 
fusing to allow time to amend an answer, unless the record discloses a merito- 
rious defense, which the court by its action precluded the defendant from avail- 
ing himself of. —Jd. 

8. Practice, civil—Pleading—Bonds—Breaches—General verdict.—A suit on 
an administrator’s bond alleged several breaches in not paying over money col- 
leeted. Held, that there was substantially but one breach—the failure to pay 
over or account for money collected—and that a general verdict was proper.— 
State to use of Headlee, Admr. v. Shackelford’s Adm’r, 518. 

9. Practiee, civil—Pleading—Answer—D¢fect of parties.—By answering to the 
merits, the defendant waives all objections on the score of defects of parties in 
the action.—Mississippi Planing Mill v. Presbyterian Church, 520. 

See Administration, 10; Bonds, judicial, 3; Partnership, 3; Railroads, 6; 
Siander, 1. . 

~~ ACTICE, CIVIL—TRIALS. 

. Instructions should be predicatea on the evidence.—Instructions should 
“i uys be predicated on the evidence in the case to which they relate —Glenn 
v. Lelinen, 45. 

2. Practice, civil—Chancery cases—Issnes referred to jury— Whether other ver- 
dict can be examined in Supreme Court.—The verdict of a jury, upon issues 
referred to it by the court in a chancery case, is not properly reviewable in 
the Supreme Court. The lower court may disregard .t verdict, and decide 
upon the issues, or may refer them to another jury. (W. S., 1041, 313.) Weeke 
vy. Senden, 129. 

8. Practice, civil—Trials—Bonds, loss of—Parol testimony.—When a bond is 
given in a cause and is afterwards lost, its contents may be proved in that 
cuuse by parol testimony.—Compton, et al., v. Arnold, 147. 
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PRACTICE, CIVIL—TRIALS, continued. 

4. Practice, civil—Slander—Trials—General verdict—Several counts.—In an 
action for slander, the petition containing several counts, a general verdict is 
proper, when the several counts contain the same slander uttered at different 
times.—Polston v. See, 291. 

Practice, civil—Trials—Evidence—Slander—Condition in iife-—The condi- 
tion in life of the parties to a slander suit, is a proper subject of inquiry on 
the question of damages.—ZJd. 

6. Practice, civil—Trials—Slander —Rvidence—Statements— Res geste.—- In 
an action of slander for charging plaintiff with stealing defendant’s lumber, the 
declaratious and aets of the plaintiff at the time of his taking the lumber are 
admissible in evidence, though the defendant was not present, as a part of the 
res gextee.—Id. 

vuctice, civil—Trials— Verdict—Slander—Crime—Plea of justification— 
What evidence required.—In a slander suit for charging the plaintiff with the 
commission of a crime, wherein the defendant justifies the charge, the verdict 
must be for the plaiutiff, if the jury have a reasonable doubt of the plaintiff’ s 
guilt.—Jd. 

Practice, civil—Trials—Slander—Justification— Verdict—Preponderance of 
evidence.—In an action of slander, when the answer justifies the language, the 
verdict should be in accordance with the preponderance of the testimony, as 
in other civil causes—Jd, Per Saerwoop, Judge, dissenting. 

*raclice, civil—Trials—Instructions—Slander.— In an action of slander for 
charging the plaintiff with theft, an instruction to the jury to find for the de- 
fendant, if they find that the plaintiff, in person, or by agent, took away the 
property, is wrong, because it omits the essential ingredient of felonious intent. 


= 


ad 


a 


10. Practice, civil—Trials—Instructions, Confusing —Re-trial.— When the in- 
structions given on a trial must have confused aud misled the jury, a new trial 
should be granted. —Zd. 

11. Practice, civil—Pleadings—Bonds—Breaches—General verdict.—A suit on 
an administrator’s bond alleged several breaches in not paying over money 
collected. Held, that there was substantially but one breach,—the failure to 
pay over or account for money collected—and that a general verdict was 
proper.—State to use of Headlee v. Henslee, Adm’r of Schackelford, 518. 

12. Practice, civil—Special verdict—Judgment upon.—On the finding of issues in 
the nature of a special verdict, the court has the undoubted right to render 
judgment.—White, Adm’r of Henly v. Henly, 592. 

See Elections, 1; Equity, 2; Justices’ Courts, 2; Slander, 1. 

PRACTICE, CRIMINAL. 

1. Practice, criminal—Incest—Indictment,allegations of.—In an indictment for 
incest with his daughter, it is not necessary to allege, that the defendant had 
earnal knowledge of the prosecutrix, knowing her to be his daughter —State v. 
Bullinger, 142, 

2. Practice,criminal—Trial— Incest—Relationship, how proved.—In trials for in- 
cest the relationship of the parties may be proved by reputation.—ZJd, 

8. Practice—Trials—Jury, separation of —New trials.—The separation of the 
jury, even in criminal trials, is no ground for a new trial, when there is no 
ground to suspect that the jury has been tampered with.—Compton v. Arnold, 
149. 

4. Practice, criminal—Trials—Calling the jury.—The provision in the statute 
(W.S., 800, 3 25,) that the clerk of the court in a criminal case shall call the 
jury to be impaneled, is directory. —State v. Holme, 153. * 

5. Practice, criminal—Errors—Reversal.—No error, that is not a violation of 
some positive rule of law, or which may not possibly prejudice the defendant, 
can be a ground for reversal on appeal.—Zd. 

6. Practice, criminal—Trials— Errors—Impaneling the jury.—In a criminal case 

the failure to call the first twelve names ou the list for the jury, after the chal- 
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PRACTICE, CRIMINAL, continued. 
lenges ure exhausted, is a violation of the statute, (W. S., 800, 2 25,) and 
the defendant having objected at the time to the course pursued, is a substan. 
tial error, and the case must be reversed.—Jd, 

4%. Practice, criminal—lInstructions—Reversal.—A cause will not be reversed, 
although unobjectionable instructions were refused, if those given completely 
covered the ease.—Zd. 

8. Practice, eriminal—Murder—Malice—Presumption—Statute, construction of. 
—Unless the circumstances from which the jury may presume malice, are proved, 
the law will presume under the statute (W. S., 445 3 1,) that the unlawful 
killing was murder in the second degree.—Jd. 

9. Practice, eriminal—Murder in the first degree-—If the party killing had time 
to think, and did intend to kill, for a minute, as well as for an hour or a day, 
it is a deliberate, willful and premeditated killing, constituting the crime of 
murder in the first degree.—ZJd, 

10. Practice, criminal—Murder in the first degree—Malice, presumption of —Jus- 
tification or pa/liation.—As a general rule of law, every homicide is deemed 
malicious, unless it is shown that it was justified, excused or palliated; the 
proof of justification, excuse or palliation resting upon the accused, when the 
homicide is proven, unless evolved in the testimony produced by the accusing 
party.—ZJd. 

11. Practice, criminal—Defense of insanity—Question of fact—The defense of 
insanity ina criminal case is a question of fact for the decision of the jury. 
(State vs. Hundley, 44 Mo., 414.) 

12. Practice, criminal—Adultery—Killing wife or paramour—Mitigation.—In 
order to mitigate to manslaughter the crime of killing the wife or her para- 
mour by the husband, the husband must discover them in the act of adul- 
tery, unless the provocation was so recent and strong that he could not be 
considered at the time master of his own understanding.—/d. 

13. Practice, criminal-—Unlawful killing—When reduced to manslaughter.—In 
order to reduce the crime of unlawful killing of a person to mansiaughter, the 
reason of the accused must at the time of the act be disturbed or obscured by 
passion to an extent, which might render a reasonable person liable to ac- 
rashly, without deliberation, and from passion rather than judgment, and gen- 

erally, the provocation must oceur in the presence of the injured party 
for then the law presumes that he acts upon sudden impulse.—ZJd, 


14. Practice, criminal—Trial—Imprisonment—Attempts to eseape.—In a crite 
inal case, attempts to escape by the defendaut afier arrest are admissible in- 
evidence.—State v. Williams, 170. 

15. Practice, criminal—Stolen property—Possession of —The recent possession of 
stolen property is presumptive evidence of the guilt of the pussessor, aud con- 
clusive unless explained.—Id. 

16. Practice, eriminal—Indictments—Perjury before grand jury—Averments— 
Jurisdiction over matters of inquiry.—In au indictment for perjury before a 
grand jury, it is not necessary to allege that the grand jury had jurisdiction 
over the subject matter of the inquiry. (W.S., 477, 3 7.)—State v. Keel, 182, 

17. Practice, criminal—Indictments—Venue.—It is not necessary to state any 
venue in the body of an indictment. The venue stated in the margin is taken 
to be the venue for all the facts stated in the body of theindictment. (W.S., 
1090, 3 26.)—Id. 

18. Practice, criminal—Indictments— Perjury—Allegations—Materiality of tes- 
timony.—lIn indictments for perjury, the facts, showing the materiality of the 
testimony, must-be plainly and distinetly set forth —/d. 

19. Practice, criminal—-Evidenee—Con fessions, when inadmissihle—The officers of 

the law went to A, and told him that all they wanted was to recover the goods 

telen, andif he would tell them where they were, so that they could get them, 
that that would be the end of the matter, and nothing further would be done. 

A. informed them, whereupon he was arrested, and was convicted on this con 
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PRACTICE, CRIMINAL, continued. 


fession. Held, that this confession was involuntary, being induced by the 
flattery of hope anda promise of immunity from prosecution, and was inad- 
missible in evidence —State v. Hagan, 192. 

20. Practice, criminal—-Continuances.— Applications for continuances are address- 
ed to the sound discretion of the court trying the cause, and an appellate 
court will not interfere, unless such discretion appears to have been used un- 
soundly or oppressively.—State v. Burns, 274. 

21. Practice, criminal—Continuances—A ffidavits—Due diligence—Where an 
affidavit was filed for a continuance in a criminal cause on the ground of the 
absence of witnesses, and it appeared that three continuances had been grant- 
ed, and that the only subpognas issued were issued on two occasions two 
days before the cause was set for -trial, and the witnesses were not found : 
Held, that due diligence had not been exercised.—/Jd. 


22. Practice, criminal—Continuances—Newly discovered witnesses.—An affidavit 
for a continuance, on the ground of the absence of parties discovered to be 
witnesses just prior to the trial, should be examined with rigid scrutiny.—Jd. 


28. Practice, criminal—St. Louis county—Venire from the county—low sum- 
moned.—The jury act for St. Louis county is peculiar, and does not contem- 
plate the summoning of a jury from the county, consequently in a criminal 
cause it is competent for the marshal to summon such a jury, without receiving 
a list of the jurors from the jury commissioner.—Zd, 

24. Practice, criminal—Application for change of venue— When applied for.— 
An application for a change of venue in a criminal cause comes too late when 
the cause is called for trial, no previous notice having been given of the pro- 
posed application. —ZJd. 

25. Practice, criminal— Evidence—Confessions.—In order that a confession may 
be received in a criminal case, it must be voluntary; it will be excluded, if it 
was induced by a promise of benefit or favor, or threat of intimidation or disfa- 
vor, by aperson having authority in the matter.—State v. Jones, 478. 

26. Practice, criminal—Confessions— Admissibility of.—When a confession has 
once been obtained by means of hope or fear, subsequent confessions are 
presumed to come from the same motive, and are inadmissible, unless it is 
shown that the original motives have ceased to operate.—ZJd. 

27. Practice, criminal—Confessions—Artifice.—Confessions are not inadmissible 
bevause produced by artifice ; e. g., by persuading the prisoner, that his aeccom- 
plices were in custody, or that they had divulged the facts relative to the 
crime.—ZJd. 

28. Criminal law— Corpus delicti— Con fession, without other proof of.—A convic- 
tion of murder is not warranted when there is no other proof of the corpus de- 
licti but the unecorroborated confession of the accused-—State v. German, 526. 

See Crimes and Punishments, 

PRACTICE, SUPREME COURT. 


1. Practice, civil—Chancery cases—Issues referred to jury— Whether their verdict 
can be examined in Supreme Court.—The verdict of a jury, upon issues refer- 
red to it by the court in a chancery case, is not properly reviewable in the 
Supreme Court. The lower court may disregard the verdict, and decide upon 
the issues, or may refer them to another jury. (W.S., 1041, 3 13.)—Weeke v. 
Senden, 129. 

2. Practice, civil—Ezxceptions—Reversal.—Where no exceptions are taken to the 
rulings of the lower court, this court will not reverse the case on the ground of 
such ruliungs.—Berry v. Smith, 148. 

8. Practice—Supreme Court—General judgment on all the counts—New trial, 
motion for—Reversal.—The Supreme Court will not reverse a cause, because a 
general judgment on all the counts was rendered for the plaintiff, when such 
objection was not brought before the lower court in the motion for a new trial. 
—Fickle v. St. L., K. C, & N. R. R. Co., 219, 

40—voOL. LIV. 
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PRACTICE, SUPREME COURT, continued. 


4. Ohjections—Grounds of, not specified or mentioned in motion for new trial 
Effect of omission —Where the grounds of objection are not specified, and the 
attention of the court is not called to them, in motion for new trial, they will 
not be regarded by the Supreme Court.—-Curtis v. Curtis, 351. 


Stare decisis—Rule, when binding.—This court will hesitate to interfere with 
previous adjudications, where on the faith of suck decisions property has been 
acquired or money invested.—State, ex rel. Dobbins v. Sutterfield, 391. 

6. Equity suits—Instructions in, improper.—In equity suits, declarations of 
law are not proper, and if given will be disregarded by this court—Gill v.Clark, 
415. 

7. Non-suit in equity will not bring law and fact up to the Supreme Court.—A 

non-suit with leave to move to set it aside, will bring before the Supreme 

Court the questions of law and fuct passed upon by the trial court, only when 

the non-suit is taken in a case at law. In equity cases the court below must 

adjudicate upon the law and the facts in order to bring them up on appeal 
or writ of error.—ZJd. 


See Equity, 5; Practice, civil—New Trials; Practice, criminal, 4, 5, 6, 7. 
PRESBYTERIAN CHURCH. 


1. Presbyterian church—General Assembly—Decree against signers of ‘‘Decla- 
ration and Testimony "— Effect of—Property rights—Exscinded congregation 
carries with it property conveyed in trust for its use.—The decree rendered by 
the General Assembly of the Presbyterian church against the signers of the 
“Declaration and Testimony” which declared them to be incapable of sit- 
ting in any church judicatory higher than a session, did not excommunicate 
them as church members, or depose them from their ministerial office nor in 
any manner treat them as individual members of the church or congregation ; 
and where property had been conveyed to be held for the use of a congrega- 
tion, that is, for the members of the church composing the congregation, 
and such church had been cut off by such decree, the property was cut off 
with them. They could only cease to be members by voluutarily withdraw. 
ing or by excommunication, and this decree did not accomplish either their 
withdrawal or excommunication; and under such conveyance, there was no 
such implied condition of adherence to the general organism as should work 
a forfeiture or transfer of property to a new congregation when such adher- 
ence is dissolved, not by the direct action of the local body, but by that of 
the superior judicatory, and without any of the forms of judicial inquiry or 
trial—Watson v. Garvin, 353. 

Per Apams, Judge; Naprox, Snerwoop and Vorirs, J. J., concurring; 
Waener, J., dissenting. 

2. Presbyterian church (Old School)—General Assembly—Deliverance on subject 

of slavery and loyalty—Competency of —Declaration and Testimony, signers 

of—Decree against, invalid—Property rights, not affected by.—-Under 3 4 of 
the constitution of the Presbyterian church (Old School) which provides, that 

“Synods and councils are to handle or conclude nothing but that which is 

ecclesiastical; and are not to intermeddle with civil affairs which concern the 

commonwealth, unless by way of humble petition in cases extraordinary ; 
or by way of advice for satisfaction of conscience, if they be thereunto re- 
quired by the civil magistrate,” the General Assembly of that church was 
prohibited from making deliverances on the subject of slavery and loyalty 
and the obligations of the church in that regard, and such deliverances were 
therefore nullities as far as property rights are concerned; and the decree 
rendered by the General Assembly, declaring that the signers of a paper called 
the Declarations and Testimony,” inveighing against such ‘ deliverances,” 

“should not be allowed to sit in any church judicatory, higher than a ses- 

sion, and that if they or any of them should be enrolled as entitled to a 

seat in any Presbytery, such Presbytery, should, ipso facto be dissolved, and 
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PRESBYTERIAN CHURCH, continued. 
the members, adherring to the General Assembly were thereby authorized 
and directed to take charge of the Presbyterial records—to retaim the name, 
and exercise all the authority and functions of the original Presbytery until 
the next meeting of the General Assembly,” was also, as far as property 
rights were affected, a nullity. —ZJd. 

8. Keclesiastical and civil courts—Relative jurisdiction—Property rights.— 
Civil courts do not interfere with the decrees of ecclesiastical courts when 
no property rights are involved, because the civil courts have no jurisdiction 
in such matters and cannot take cognizance of them at all,whether they have 
baen adjudicated by those tribunals or not. But when property rights are 
concerned the ecclesiastical courts have no power whatever to pass on them 
so as to bind the civil courts. If a member of the church feels himself 
aggrieved in his rights of property by the action of an ecclesiastical tribunal, 
he may resort to the civileourts, and they will not consider themselves pre- 
cluded by the judgment of this tribunal.—Jd, 

PRESUMPTION; See Elections, 1; Limitations, 2; Practice, criminal, 8; Rail- 
roads, 4, 5. 

PROTEST ; See Bills and Notes. 

PUBLICATION ; See Practice, civil, 3. 


Q. 


QUO WARRANTO; See Bonds, railroad, 5. 


RAILROADS. 

1. Rai/roads—Brakeman, injuries to—Station agents—Conductors—Services of 
physicians.—Station-agents and conductors of a railroad are not authorized, by 
virtue of their positions, to employ a physician at the expense of the railroad 
to attend to one of its brakemen injured by its cars. —Tucker v. St. L., K. C. 
& N. R. R. Co., 177. 

2. County Court—Railroads—Subscirption before articles filed—Collector, ac- 
tion against —A subscription of stock ordered bya county court to a railroad 
company, before its articles of association have been executed or filed with 
the Secretary of State, is illegal and void. But where the county court orders 
the levy of a tax to meet the subscription, and the collector proceeds to enforce 
its collection, a tax-payer cannot have his action to recover back the amount 
so collected from him. His remedy is by proceeding to arrest the execution of 
such illegal subseription, and the State may, through her Jegal representatives, 
arrest the issue of the bonds.—Rnby v. Shain, 207. 

. Railroads—Injuries to cattle— Double damages—Statute, construction of— Who 
to be plaintiff.—In a suit against a railroad for double damages for injuries to 
cattle, brought under the statute (W. S., 310, 3 45), the party injured is the 
proper plaintiff. [Hudson vs. St. Louis, K. C. © N. R. R.,53 Mo., 525, affirm. 
ed.] Fickle v. St. L., K. C. & N. R. R. Co., 219. 


. Railroads—Killing of cattle—Lack of fences—Presumption.—If a person’s cat- 
tle are killed on a railroad track, where the track passes through his inclosed 
field, at a point which was not a public crossing and where there was no fence,. 
the presumption is, unless the circumstances of the case rebut it, that the cattle, 
strayed on the track on account of tlie absence of the fence [Aubuchon vs. St. 
Louis & I, M. R. R., 52 Mo., 522).—IJd. 

Practice, civil—Trials— Evidence—Railroads—Killing cattle—Presumptions 
—When it is shown in evidence, that cattle were killed by a railroad company 
where their track passed through uninclosed prairie land, and where the track 
was not fenced, and where there was no road-crossing, the law presumes negli- 
gence on the part of the company.—Lantz v. St.Louis, K.C. & N. R. R. Co., 
228. 
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RAILROADS, continued. { 


6. 


Justices’ courts—Railroads—Statement—Jurisdiction—Surplusage.—I a suit, 
against a railroad before a justice of the peace, the statements filed stated the 
cause of action and claimed $50 damages, and afterwards asked double dama. 
ges “in accordance with the statute m such cases made and provided.” Held, 
that the request for double damages might be disregarded as surplusage, and 
that the justice had jurisdiction of the cause.—Grau v. St. L., K. C. & N. Rly. 
Co., 240. 


7. Railroads—Accidents—Damages by catile—Statement of cause of aclion— 


@ 


© 


Double damages—Statute, construction of —In a suit for damages by a rail. 
roai, it appeared by the allegations and evidence, that one of its traing 
was wrecked, where the track ran through plaintiff’s field; that there was no 
fence along the track; that the hogs and cattle in the train were necessarily 
turned into the field in the attempt to extricate them from the wreck ; that 
they were collected together and driven away, and that while in the fields they 
damaged the crops. There was no allegation that the damage was caused by 
the failure of the railroad to construct or maintain fences or cattle-guards, as 
reyuired by law. Held, that in such case the statute (W.S., 310-11, 3 43) did 
not contemplate the allowance of double pamages.—Id. 

Railroads— Lands, condemnation of —Substantial compliance with the law.— 
When the law, concerning condemnation of lands for railroads (Wagn. Stat., 
$26, Art, 5), is substantially complied with, and a sufficient certainty is used to 
prevent surprise, or so much as not to mislead, it is all that the law requires. — 
The Q, M. & P. R. R. Co. v. Kellogg, 334, 

Rai/roads—Lands, condemnation of—Notice to owners.—A notice to parties of 
proceedings to condemm their land for railroads (Wagn. Stat.,327, 3 2), which in- 
forms them that commissioners are to be appointed to assess damages to them 
accruing from the passage of the road over their lands, describing the lands, is 
sufficient, inasmuch as they cannot be mislead.—/d. 


10. Rarlroads—-Lands, condemnation of—Petition for— Report of commissioners— 


Description of land.—A petition for the condemnation of lands for a railroad 
(Wagn. Stat., 326-7 3 1,) stated, that the railroad had been finally located 
through the land of the defendant, and that stakes had been driven along the 
centre of the track where it passed over his land, that the strip intended to 
be occupied was 100 feet wide running ina north west direction across his 
land (giving the numbers of the land according to the Government surveys), 
and that a profile and plat of the road as located had been made and filed in the 
ottice of the clerk of the county. The report of the commissioners followed 
the description in the petition, and referred to the profile and plat filed as 
furnishing a more specified description. Held, that the description was sufficient. 
—Id. 


11. Statute, construction of —Lands, condemnation of, for railroads—Joinder of 


defendants.—The provision of the Statute (Wagn. Stat., 328, 35) authorizing the 
joinder, as defendants, of those persons living in the same County or Circuit, 
in proceedings to condemn lands for railroads, is equivalent to saving that other 
persons, not residing in said County or Circuit, cannot be joined wit! them.—/d 


12, Railroads—Lands, condemnation of —Improper joinder—Estoppel.—I a party: 


improperly joined with others in proceedings to condemn lands for railroads, 
should appear and take any steps in the case without objecting to such misjoin, 
der, orshould, after the damages were assessed, receive the amount assessed- 
he might be estopped from objecting to the validity of the proceedings.—/d. 


13. Railroad compaunies—Responsibility of, for dog left with baggage master.— 





The owner having a dog ona railroad train, being informed by a brakeman 
ani the baggage master, that the animal was not allowed in the passenger car, 
placed him in charge of the baggage master, and paid the latter for his trans- 
portation. By the regulations,which were posted and printed at the various 
stations, “live animals” were “allowed as baggagemen’s perquisites.” No 
special notce of this rule was brought home to the owner. Company held 
lixble for loss of the dog by the baggageman.—Cuntling v. Han. & St. Joe. R 


R. Co., o85, 
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RAILROADS, continued. 

14. Railroads—Claim for wages due from contractors—Notices—Statute, con- 
struction of —A notice to a railroad, that a contractor on their road is in ar- 
rears to his hands, which substantially complies with the statute (Wagn. 
Stat., 302, 3 40), so as to prevent any misapprehension, is sufficient.—Cosgrove 

1,,} T 
y. Tevo & N. R. R., 495. 

15. Railroads—Contractors— Accounts of laborers— Admissions.—The account of 
a laborer for work on a railroad under a contractor, signed by the contractor, 
is not evidence against the railroad company as its admission, unless the au- 
thority to make such admissions is established.—ZJd. 

See Bonds, Railroad. 

RAILROAD, ALEXANDRIA & BLOOMFIELD ; See Bonds, Railroad, 3. 

REGISTRATION : See Elections, 1, 2, 3. 

RES GEST.Z,; 8ee Evidence, 13. 

REVENUE. 

1. Practice, civil—Monev had and received—Suit against collector of taxes for 

money received by him for taxes.—A. sued by B, for money had and received 
by B. to A.’s use. The only evidence in the case was, that B. was the collec- 
tor of taxes, and as such received this moneyin payment of A.’s taxes. Held, 
that after the reception of this money by B. it no longer belonged to A., but to 
the state and county, and that A. had no standing in court.—Davis v. Bader, 

168. 

Toxes—Collector’s failure tocredit payment—Twice paid—How recovered 
back. —If B. the collector, returns A.’s taxes as delinquent when he has paid 
them, and A. has been compelled to pay them twice, it may be, that A. may 
recover them back from B., or be substituted to the rights of the state and 
county.—/d, 

Railroads, subscription to—Bonds, taxes to pay interest on—County Court— 
Railroad—The State as plaintiff.—In a suit to enjoin the collector from col- 
lecting taxes levied to pay the interest on bonds (alleged to be illegal) issued 
to a railroad, the county court who issued the bonds and levied the tax, and 
the railroad should be made parties thereto. The State through its proper 
officers can bring such suits.—The State of Missouri cz 7el., Robinson v. San- 
derson, 203. 

See Forest park, 1, 4; Railroads, 2. 

ROADS. 

1. Public roads, opening of —County Courts—Circnit Court, appeal to—Re-exami- 
nation.—In proceedings to oven public roads, the circuit court, on ap- 
peal from the county court, shall proceed to hear and try the cause anew.— 
(Sess. Acts 1872, p. 146, 3 50; p. 148, 3 71.)—Jefferson county v. Cowan, 234, 

2. Inferior courts, circumscription of their powers—Counly Courts— Opening 
public roads—Petition. — Inferior courts, and those of statutory origin, must 
be circumscribed within the confines of the statute, which gives them be- 
ing. Hence, where a petition to the County Court, praying that a public 
road be opened, does not show that it was signed by at least twelve house- 
holders of the township or townships in which said road is desired, three of, 
whom were of the immediate neighborhood, as required by statute, (Sess 
Acts 1872, p. 140, 38), the County Court has no jurisdiction in the premises. 
Id. 
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ST. LOUIS, CITY OF. 
1. Social evil ordinance of St. Louis valid—Gencral law repealed by charter.— 
The power given to the city council of St. Louis, under the municipal charter 
of 1870, Art. III, 2 1, (Sess. Acts 1870, 463-4) “by ordinance not inconsistent 
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ST. LOUIS, CITY OF, continued. 


with anv law of the State,” ** “to regulate bawdy houses,” operated as a re. 
peal of the general statute prohibiting them, in respect to the city of St. Louis, 
And a city ordinance licensing them is valid, under the charter, notwithstand. 
ing the general inhibition of the statute, and a license taken out in conformity 
with the ordinance will shield them from criminal proceedings by the state. 

Such ordinance is not void as against public policy or good morals. The best in. 
dication of public poliey is to be found in the action of the legislature. And 
there is no warrant to suppose thatthe law had any other purpose than the 
promotion of morality and health to the citizens—The State of Missouri vy. 
Clarke, 17. 

. Constiltution—Law unconstitutional in part, not wholly void.—Unconstitutiona- 
provisions of a law do not render it void as to other and independent provis- 
ions.—ZJd, 

Per J. Voriss, Dissenting, SHerwoop J., ConcurRine. 

8. St. Louis charter, granting authority to regulate brothels, not a repeal of gen- 
eral law.—3 19, Art. VIII, Ch. 42 of Statutes of Missouri (W. 8., 502), prohib- 
iting bawdy houses, is not repealed by the Charter of the city of St. Louis 
of 1870, Art. III, 31. (Sess, Acts 1870, 463-4.) The general law prohibit 
ing and the special law regulating brothels are not inconsistent.—Jd. 

ST. LOUIS COUNTY ; See Practice, criminal, 23. 

SALES; See Administration, 9; Fraudulent conveyances, 1, 2; Mortgages 

and Deeds of Trust, 1, 2; Sheriff's sales. 

SALES, JUDICIAL; See Sheriff’s sales; Trusts and Trustees, 2. 

SEAI.; See Bonds, judicial, 2, 3; Contracts, 3, 4. 

SERVICE; See Evidence, 3; Justices’ Courts, 1; Practice, civil, 1, 2, 3. 

SET-OFF ; See Administration, 10. 

SHERIFF ; See Practice, civil, 1, 2; Sheriffs’ sales. 

SHERIFFS’ SALES. 

1. Sheriff's deeds—Recitals—Judgments—Ezxecutions.—A sherift’s deed set out 
fully certain judgments, and also set out certain executions, but failed to couple 
tle executions with the judgments, but the names of the parties and the 
amounts, as set out, were identical. Held, that it was inferrable that the exe- 
cutions were on these judgments, and that such omissions are not fatal to the 
deed, inasmuch as they could mislead no one.—Wack v. Stevenson, 481. 

2. Sheriff's sales—Executions, expiration of —Vendtioni exponas.—A sale by a 
sheriff under a venditiont exponas ou an execution, which may have expired, 
is void. —Jd. 

8. Sheriff's sale—Purchase at by party to judgment—By stranger—Reversal of 

judgment—Effect of.--Where plaintiff in a judgment purchases at the execution 

sale, his title will be forfeited by a subsequent reversal of the cause. (See 

Holland vs. Adair, 55 Mo., 40.) But the title of a stranger,who purchases in good 
faith from said plaintiff in the judgment, and before the reversal of the same, 

will not be invalidated by such reversal.—Vogler v. Montgomery, 577. 
Homestead exemption—Construction of statute.—Claim not made by house- 

keeper—Fraudulent conveyance by.—Under 3 2 of the act concerning Home- 

steads, (Wagn. Stat., 697.) where a homestead is claimed, the sheriff cannot 

Proceed with his levy, until he has ascertainediby appraisers, in the mode direc- 

ted by the act, the extent and value of the premises, and that they are beyond 
the limit protected against executions. And the claim is not lost when not 
asserted by the housekeeper or head of the family, or by reason of the fact 
that he had theretofore fraudulently conveyed away the property.—ZId. 

See Landlord and tenant, 1. 

SLANDER. 

1. Slander—Words spoken in Dutch set ont in English, ete.—In slander when the 

petition charges that the words alleged to be slanderous were spoken in the 
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SLANDER, continued. 

Duteh language, but only the English translation is set out, if defendant an- 
swers over, he cannot object at the trial to the introduction of evidence on the 
ground that the petition does not state facts sullicient to constitute a cause of 
action. —Elfrank v. Seiler, 134. 

9. Practice, civil—Slander—Trials—General verdict—Several Counts.—In an 
action for slander, the petition containing several counts, a general verdict is 
proper, when the several counts contain the same slander uttered at different 
times.—Polston v. See, 291. 

8. Practice, civl—Trials— Evidence—S/lander—Condition in life-—The condi- 
tion in life of the parties to a slander suit, is a proper subject of inquiry on 
the question of damages.—Zd. 

4. Practice, civil—Trials—Slander— Evidence—Statements—Res geste.—In an 
action of slander for charging plaintiff with stealing defendant’s lumber, the 
declarations and acts of the plaintiff at the time of his taking the lumber are 
admissible in evidence, though the defendant was not present, as a part of the 
res geste,—Id, 

5. Practice, eivil—Trials— Verdict—Slander--Crime—Plea of justification— 
What evidence required.—In a slander suit for charging the plaintiff with the 
commission of a crime, wherein the defendant justities the charge, the verdict 
must be for the plaintiff, if the jury have a reasonable doubt of the plaintiff’s 
guilt.—Jd. 


Per SHerwoop, Judge, dissenting, 


6. Practiec, civil—Trials—Slander—Justification—- Verdict—Preponderance of 
evidence.—In an action of slander, when the answer justifies the language, the 
verdict should be in accordance with the preponderance of the testimony, as 
in other civil causes. —ZJd, 

4. Practice, civil—Trials—Instructions—Slander.—In an action of slander for 
charging the plaintiff with theft, an instruction to the jury to find for the de- 
fendant, if they find that the plaintiff, in person, or by agent, took away the 
property, is wrong, because it omits the essential ingredient of felonious intent, 
—lId. 

SPECIFIC PERFORMANCE; See Equity, 6; Frauds, Statute of, 2; Practice, 
civil—Pleading, 1. 

STAMP; See Evidence, 6. 

STATUTE, CONSTRUCTION OF. 

1. Statules—Constitutionality of—Minors declared of age.—It is too late now 
to question the constitutionality of an act of the legislature passed prior to 
1865, declaring a minor of age and legally competent to transact his own bus- 
iness.—Shipp v. Klinger, 238, 

2. Statute— Construction of —Offenses—Parties designated as offenders—Liahility 
of others.—When a statute defining an offense designates one class of persons 
as subject to its penalties, all other persons are to be deemed as exonerated.— 
Howell v. Stewart, 400. 

Apuintstration, 10, (W.8., 1274, 3 3). 

ATTacHMENT, 1, (W.S., 189, 3 42). 

Bonps, Rattroap, 3, (Sess. Acts, 1856-7, 94, 311; Sess. Acts, 1861, 60, 

2 1) 6, 7, 9, 10, 11. 

Corporations, 2, (W. S., 294, 23 26, 28). 

County-skats, Remova or, 1, (W.8., 405, 3 22). 

Damaces, 1, (W. S., 520, 3 4). 

Dowrn, 1, 2, (W. S., 542, 3 20) ; 8, (W. S., 539, 35; W.S., 88, 32 35, 36, 
37). 

Erections, 4, (W. S., 574, 3 58). 

Evipencr, 2, (W. S., 1372, 31;) 7, (W. S., 519, @ 2). 

Homesreap, 1, (W.8., 697, 3 2). 
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STATUTE, CONSTRUCTION OF, continued. 
Justices’ Courts, 1, (W. S., 839, 3 15). 
Lanptorp anp Tenant, 1, (W.S., 642, 33; ) 2, (W.S., 880, 3 15). 
Limitations, 7, (W. S., 917, 3 7). 
Practice, civit-—Triars, 2, (W. S., 1041, 3 13). 
PRACTICE, CRIMINAL, 4, 6, (W. S., 800, 3 25; ) 8, (W. S., 445, 3 1; ) 16, (W. 
S., 477, 8 7;) 17, (W. 8. 1090, 3 26). 
Raitroaps, 3, (W. 8., 310, 3 43;) 7, (W. S., 310-11, 3 43; ) 8, 9, 10, (W. 
S., 326-7, 2 1, 2;) 11, (W. S. 328, 35;) 14, (W. S., 302, g 10). 
Roans, 1, (W. S., 146-8, 33 50, 71;) 2, (W. S., 140, 2 8). 
Sr. Louis, Crry or, 13, (sess. Acts, 1870, 463-4, Art. III, 3 1;) 3, (W.S., 
502, 3 19). 
Wits, 4, (W. S., 1365, 3 9;) 5, (W.S., 1370, 3 47). 
STOCK-HOLDER; See Corporations, 1. 
STOLEN PROPERTY; See Practice, criminal, 15. 
STREETS; See Damages, 3. 
SUBSCRIPTION ; See Bonds, Municipal, 1, 2; Bonds, Railroad, 3, 4, 6, 7, 9, 10» 
11; Railroads, 2, 
SUMMONS; See Corporations, 6; Justices’ Courts, 1. 
SURETIES ; See Administration, 8, 10; Infancy, 4. 
SURPRISE; See Practice, civil—New Trials, 2, 3. 


T. 


TRUSTS AND TRUSTEES. 


1. Trusts and Trustees—Limitations, statute of—Claim of title by trustee inde- 
pendent of the trusts —When a trustee denies the trust and openly claims the 
trust property by a title independent of the trust and adversely to the claim of 
the beneficiary, the statute of limitations will run in his favor.—Poe v. Domic, 
119. 


2. Trusts and trustees—Redemption—Acceptance of part of land in satisfaction. — 
Where a party at a judicial sale constitues himself a trustee, by deterring 
others from bidding, and the party entitled to redeem accepts a deed for part 
of the land tendered in satisfaction, it amounts to a bar to further redemp- 
tion,.—Bedford v. Moore, 448. 


See Fraudulent conveyances, 1; Mortgages and Deeds of Trust, 


U. 


UNDUE INFLUENCE; See Frauds, Statute of, 2: 
UNITED STATES COURTS; See Courts, United States 


V. 


VENDOR'S LIEN; See Lien, vendor’s. 
VENUE;; See Practice, criminal, 17, 24. 
VERDICT; See Practice, civil—Trials, 11, 12. 
VESTED ESTATE; See Wills, 5. 


Ww. 


WILLS. 
1. Wills—Probate—Administrator, appointment of —Proofs— When contesied.— 

The appointment by the court of the executor named in the will, or, in case of 
his renunciation, of such person as the statute authorizes, as administrator 
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WILLS, continued. 
with the will annexed, assumes, that the court has passed upon th sufficiency 
of the proofs and admitted the will to probate. But this assumption may be 
contested by the proper parties in due time.—Lackland, Adm’r v. Stevenson, 
108. 

Wills—Probate— Wife, renunciation by—Sale of lands—Estoppel—A. made 
his will, appointing his wife executrix, but she by a written communication to 
the court declined to act, when an administrator with the will annexed was 
appointed by her consent and at her request, and the order appointing him recit- 
ed that the will had been duly probated. The will was proved by the subscrib- 
ing witnesses, and no objection was made to the sufficiency of the proof, It 
appeared by parol proof, that the widow was informed of her right to re- 
nounce the will, but declined todo so. The entry of the clerk of the court 
was, that the will had, “in due form of law, been exhibited, proved and re- 
corded ;” but there was no entry of any formal judgment of probate. Five 
years after the death of the testator the land conveyed in the will to the wife 
was sold by the administrator by order of court to pay the debts of the 
estate, and, seven years after the sale, the wife renounced the will and sued for 
dower in the land, Held, that the conduct of the wife amounted to an estop- 
pel in pais.—Zd. 

Executors—Deed—Subseguent probate of will.—A will giving power of sale 
vests the title in the executor at the time of the testatur’s death, and his deed 
of the property, made before probate of the will, is a good cunveyance, pro- 
vided the will be subsequently probated.—Wilson v. Wilson, 213. 

. Wills—Son not mentioned—Subsequent death—Son’s widow— Vested estate— 
Statute, construction of —A, died,leaving a will wherein he neither mentioned 
nor provided for his son B. B. subsequently died, leaving a widow. Held, 
that A. died intestate as to B. (Wagn. Stat., 1365, 39), and that the right and 
titleof B. in the estate of A. became a vested interest on the death of A., and 
upon B.’s death passed to his representatives.—Schneider v. Koester, 500. 

5. Wills—Intestacy as to a child—Share, how obtained—Practice, civil.—When 
a testator fails to mention or provide for one of his children in his will, the 
will is not invalid, and a suit to have the will set aside is not the proper remedy, 
but the testator dies intestate as to such child, and, if necessary, he can 
resort to 3 47 of the chapter concerning Wills. (Wagn. Stat., 1370.)}—Jd. 

See Administration, 5, 6; Dower, 8. 
WITNESSES; See Evidence. 
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